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ARSON. 


$33. Frimre—ZIn Case of Barn.-—Construction of Pa. Statute 
—The malicious setting fire to a barn belonging to a dwelling- 
house, so situated that its destruction by fire would endanger the 
dwelling-house, constitutes felonious arsoh under the 137th sec- 
tion of the Penal Code, P. L., 1860, 415, although the barn was 
not adjoining nor parcel of the dwelling-house, and the latter 
was not in fact burned. 


Hill vs. Commonweulth. 
Rep’d Jour’l, p. 135. 


DESCRIPTION. 


§ 34.  Fire.—dConstruction of “ Contained in”—Removal of 
Furniture a Breach of Warranty.—The insurance of household 
furniture and wearing apparel “ contained in ” a certain house, is 
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a warranty which must continue true during the life of the pol- 
icy. The warranty is not broken by a temporary removal in 
pursuance of a customary use, but a permanent removal to an- 
other house is a breach of warranty. The words “ contained in” 
are not merely descriptive, but from the nature of the contract 
are a warranty, since it is manifest that the terms of insurance 
are regulated by the location. 

Pelly vs. Governor and Company of the Royal Exchange Assurance, 1 
Burr., 341 ; Holbrook vs. St. Paul Fire & Marine Insurance Company, 25 
Minn., 229 ; Eddy Street Iron Foundry vs. Hampden Insurance Company, 
1 Cliff, 8300 ; Shertzer vs. Mutual Fire Ins. Co., 46 Md., 506; Wall vs. East 
River Mut. Ins. Co., 3 Seld., 370; Hartford Fire Ins. Co. vs. Farrish, 73 
Ill, 166. 

Lyons vs. Providence Washington Ins. Co. 

Rep’a << ur’l, p. 189. 


EXPLOSION. 


§ 35. Fire.—Construction of Pclicy as to “ Casualty.’—A pol- 
icy of insurance against fire contained a condition that if the 
prexises insured “be damaged or destroyed by the bursting of 
a boilex, or by explosion from any cause, this policy shall be null 
and void the instant the casualty by explosion occurs.” Held, 
that the word “ casualty” refers to the damage or destruction of 
the premises mentioned in the condition and not to a fire caused 
by the explosion. Held, that the condition is valid and unambig- 
uous ; and an explosion and consequent damage to the insured 
premises terminates the policy. 

Waldeck vs. Springfield F. & M. Ins. Co. 

Rep’d Jour’), p. 177. Wis. S. C. 


MORTGAGE. 


$36. Frme-—Claims for Premiums Paid by Mcrtgagee Dur- 
ing Foreclosure.—If, before foreclosure, a mortgagee pays taxes 
and insurance which the mortgagor ought to have paid, the sum 
paid may be included in the amount for which he forecloses, 
even though the insurance was taken for the full period allowed 
for redemption. Where a purchaser on foreclosure, by way of 
keeping good his lien during the period of redemption, pays taxes 
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and insurance which, under the mortgage, the mortgagor himself 
was bound to pay, he cannot, when further installments fall due, 
again resort to the power of sale for the purpose of securing re- 
payment. The power is exhausted by the original foreclosure, 
and redemption may be had on paying the amount bid at the 
sale, with interest. 
Walton vs. Bagley & Hollywood. 
Rep’d Jour’l, p. 93. Micu. 8. C. 


PRACTICE. 


§ 37, Lire.— Mandamus not a Remedy to Compel Payment of 
Death Claim.—Jurisdictin.—Insolvency.—Mandamus __ proceed- 
ings do not adjudicate riguts, but are a mode of enforcing exist- 
ing rights or compelling the performance of acknowledged duty. 
The award of mandamus concludes nothing, and cannot be 
pleaded in bar ; and its denial will not sustain error. If a mu- 
tual benefit association fails to pay the amount due upon the 
death of a member whom it has agreed to insure to the extent of 
a certain sum for each certificate in force, the remedy is by an 
action for breach of contract, especially if the liability is dis- 
puted ; and not by mandamus to compel the company to assess 
its members in order to make up the amount due. 

Bates vs. Detroit Mut. Ben. Ass., Mich. S. C. 

A private corporation cannot, by entering into a peculiar form 
of contract, avoid an action at law for its breach, or give an ap- 
pellate court original jurisdiction for the collection thereunder of 
mouey demands against it; nor will its insolvency, or the fact 
that it cannot meet such demands until it has raised the neces- 
sary funds, confer such jurisdiction. 

Layton vs. State, 28 N. J., 575, cited in McBride vs. Common Council, 
32 Mich., 364. 

Burland vs. N. W. & M. B. Association. 


Rep’d Jour’l, p. 191. Mion. 8. C. 


RENEWAL. 


38. Fire—Promise of After Revocation of Authority.— 
Pleading.—A mere promise to renew a ‘policy of insurance made 
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by parties who had acted as agent of an insurance company, 
after such company has ceased to do business, and has revoked 
the authority of such agents, although the party to whom the 
promise is made has no knowledge of such revocation, gives no 
cause of action against the company. When a declaration does 
not set up, or purport to set up, a written renewal of a policy, a 
plea of the general issue is sufficient, as a denial of a written 
instrument not declared upon could not be required. 


Montrose vs. Williams Ins. Co. 
Rep’d Jour’!, p. 180. Micu. 8. C 


REPRESENTATION. 


§ 39. Lire.—Effect of in Benevolent Association. —-Exchange of 
Policy.—The insured represented in his application to a benevo- 
lent association that he was an affiliated master Mason, which 
was not true, and the by-laws permitted only such to become 
members. The policy was afterwards exchanged for another, 
which provided that any misrepresentations should work a for- 
feiture. Held, that the misrepresentation in the first policy did 
not avoid it unless intentional, and no new consideration having 
been given for the second policy, nor new application or examina- 
tion made, no new conditions of warranty could be imported 
into it. 

Klaiber vs. Illinois Benevolent Association. 

Rep’d Jour’], p. 97. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF OHIO. 


Error to Superior Court of Cincinnati. 


AMAZON INS. CO. \ 


us 
CAPPELLAR, Avprror, rrc.* 


The plaintiff fire insurance company, made return of its property subject to 
taxation, by listing among its property its ‘‘credits,’’? being the amount and 
value of ‘‘ all its legal claims and demands ete.,’’ and from this amount its 
indebtedness was deducted, including its ‘‘ reinsurance ” 
fifty per cent ot the premiums on unexpired policies. 

Held, that this reinsurance is not set apart or appropriated by law to any par- 
ticular purpose, but remains a part of the general assets for general uses ex- 
cept payment of dividends. 

Held, that all properties so held, are subject to taxation under the Ohio Statute. 


Held, that the reinsurance is not a fixed liability and therefore not a legal debt: 


The liability of the company extends to its whole assets and is not a debt 
until the loss has occurred. 


reserve, equal to 


Held, that the obligation to cancel the policy and return the unearned pre- 
mium is not a legal debt until request to cancel has been made. 


Held, that a policy issued upon a paid-up premium before condition broken 
* Decision rendered January, 1883. 
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does not constitute a contract for service which can be construed as creat- 
ing a credit on the part of the assured or a debt on the part of the insurer. 


Held, that the returns so made were an error to be corrected by the auditor by 
charging the amount of taxes upon the credits without a deduction of the 
reinsurance, but they were not false statements within the meaning of the 
law. 

Judgment affirmed. 


In the years 1878, 1879, 1880, 1881 and 1882, the plaintiff in error, 
a fire insurance company incorporated under the law of this State, 
with its principal office in Hamilton County, made return of its prop- 
erty for taxation to the auditor of Hamilton County upon a printed 
blank form furnished to it for that purpose by the auditor, as re- 
quired by law. 

In the manner prescribed by the form so furnished, the company 
listed all its property subject to taxation, and among other descrip- 
tions of property, its “credits.” The credits were returned thus : 
The amount and value of “ all its legal claims and demands, whether 
for money or other valuable thing, or for labor or services due or to 
become due” to it, were fully stated. From this amount its indebt- 
edness was deducted. The balance was assumed to be the amount 
of its credits subject to taxation, and was placed on the tax list and 
duplicate, by the auditor of the county, for taxation. 

Among the items of indebtedness so returned and deducted from 
“claims and demands” was one denominated “reinsurance.” The 
value of this item, for each year, was stated in money, and its amount 
was asum equal to fifty per cent of all premiums received on policies 
unexpired at the time for listing property for taxation. The sums so 
deducted for said years successively were $76,338, $65,300, $70,724, 
$71,788 and $75,881. 

On the 10th of August, 1882, the plaintiff in error commenced the 
eriginal action against the defendant in error, and averred in its pe- 
tition that the item so deducted at each of said times of listing was 
“a legal bona fide debt” of the company, owing, on account of what 
is known in the fire insurance business, and in the laws of Ohio reg- 
ulating the same, as “unearned premiums ;” that this item is also 
sometimes spoken of as a liability for “reinsurance,” and still again 
as the sum to be paid by the company on account of the cancellation 
of its policies, when the cancellation occurs; but plaintiff says, that 
whether called by the one name or the other, the reference is to one 
and the same thing. 

Plaintiff farther says, that these returns were so made up under 
the direction and supervision of the auditor of said Hamilton County 
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that said deductions were shown upon the face of said returns, and 
that the auditor had full knowledge of the same, their character, 
amount, and the account on which they were made, and that he re- 
ceived the returns so made as true, just and correct, and in compli- 
ance with the law. 

And it was further alleged in the petition, that its tax returns so 
made out as stated, for the years 1878, 1879, 1880, 1881 and 1882, 
were true, just and correct, and not false in any particular whatever, 
and yet plaintiff says, that notwithstanding the premises, the defend- 
ant has notified it that he has been by the State auditor directed and 
required, and that in pursuance thereof he is now proceeding to 
place upon the current tax duplicate of Hamilton County, for said 
years, the amounts so deducted as aforesaid during said years, as 
“reinsurance,” from the sum of all claims, demands, deposits, efc., 
ete., due the company, and to charge against it taxes thereon for 
each of said years, and that for the year 1882 he intends to add to 
the taxes thereof a penalty of fifty per cent of their sum, alleging as 
the ground of his said action that said returns so made as aforesaid 
are false within the meaning of sections 2,781 and 2,782 of the Revised 
Statutes of Ohio. 

The object of the action was to restrain the auditor from so doing. 

By the decree of the Superior Court the auditor was restrained 
from levying taxes on account of the deductions from credits made 
in the years 1878, 1879, 1880 and 1881, and also from imposing a pen- 
alty for the year 1882; but the petition was dismissed as to the 
matter of levying taxes on the amount so deducted in the year 1882. 

As to so much of the decree as granted relief to the plaintiff, de- 
fendant excepted; and to so much of the decree as refused relief, the 
plaintiff excepted. 


McItvarng, J. 

At the time of listing its property for taxation, did any obligation 
or duty rest on the plaintiff in error, in respect to reinsurance or 
otherwise, whereby, under the tax laws of the State, it became en- 
titled to deduct from its “ claims and demands ” a sum equal to fifty 
per cent of all premiums on unexpired policies, and designated as 
“reinsurance fund ” in section 274, and as “unearned premiums” in 
section 3,648 of the revised statutes ? 

Section 274 reads as follows, “When it appears to the superinten- 
dent (of insurance) * * * that the assets of any joint-stock insur- 
ance company other than life, * * * after deducting therefrom all 
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actual liabilities and reinsurance fund equal to fifty per cent of the 
whole amount of the premiums on unexpired risks and policies, are 
reduced twenty per cent or more below the capital stock required by 
law, he shall require the officers thereof to direct the stockholders to 
pay in the amount of such deficiency, etc.,” and section 3,648 is as 
follows: ‘No insurance company, organized under any law of this 
State, shall make any dividend except from the surplus profits arising 
from its business; and in estimating its profits, there shall be reserved 
therefrom :— 

First. A sum equal to fifty per cent of the whole amount of pre- 
miums on unexpired risks and policies, which is hereby declared to 
be unearned premiums.” 

The portion of an insurance company’s assets thus designate i is 
not set apart, or appropriated by law, for any particular use; but it 
remains a part of the general assets of the company for general uses, 
save only the payment of dividends. 

All moneys received by an insurance company on account of pre- 
miums, whether earned or “ unearned,” remaining the property of 
the company, in the form of money, or in any other form, at the time 
of listing, is subject to taxation under section 2,744 of Revised Stat- 
utes, which reads as follows: “ Every insurance company in Ohio, 
whether incorporated by any law of this State or not, shall list for 
taxation * * * all the personal property, which shall be held to in- 
clude all such real estate as is necessary to the daily operations of 
the company, money and credits of such company or corporation 
within the State at the actual value in money.” 

The same may be said of the “reinsurance fund,” which consists 
of property in any form, and confessedly is not distinguishable from 
the assets which represent “ unearned premiums.” Not only so, but 
it is admitted that the plaintiff in error has uniformly stated in its 
return of property for taxation all its assets, whether personal prop- 
erty (which under this section includes real estate), money or credits. 

The contention now is as to the right of the company to deduct, in 
its return, from its credits, as a “legal bona fide debt,” a sum equal 
to fifty per cent of all premiums on unexpired policies, under section 
2,730 of the Revised Statutes, which reads as follows: “The term 
‘ credits’ shall be held to mean the excess of the sum of all legal claims 
and demands, whether for money or other valuable thing, or for labor 
or service due or to become due to the person liable to pay taxes 
thereon, including deposits in banks or with persons in or out of this 
State, other than such as are held to be money, as hereinbefore de- 
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fined, when added together (estimating every claim or demand at 
its true value in money) over and above the sums of legal bona fide 
debts owing by such persons; but in making up the sum of such 
debts owing, there shall be taken into account no obligation to any 
mutual insurance company, nor any unpaid subscription to the capital 
stock of any joint-stock company, nor any subscription for any re- 
ligious, scientific, literary or charitable purpose, nor any acknowledg- 
ment of any indebtedness, unless founded on some consideration 
actually received and believed at the time of making such acknowledg- 
ment to be a full consideration therefor; nor any acknowledgment 
made for the purpose af diminishing the amount of credits to be 
listed for taxation ; nor any greater amount or portion of any liability 
as surety, than the person required to make the statement of such 
credits believes that such surety is in equity bound, and will be com- 
pelled to pay, or to contribute, in case there be no securities ; pro- 
vided, that pensions receivable from the United States shall not be 
held to be credits; and no person shall be required to take into 
account in making up the amount of credits, a greater portion of any 
credits than he -believes will be received or can be collected, or any 
greater portion of any obligation given to secure the payment of rent 
than the amount that shall have accrued on any lease and remain un- 
paid.” 

Upon what ground can the item returned as “reinsurance ” be re- 
garded as a “legal bona fide debt ” owing by the company? 

Unless the context requires some other construction, surely the 
phrase, “legal bona fide debts owing by such persons” can mean 
nothing more than a fixed liability to pay a sum or sums certain, due 
or to become due at all events, to some other person or persons—it 
being understood, of course, that that is certain which can be made 
certain. Does such liability rest upon the plaintiff in error in re- 
spect to the sum in controversy, either by virtue of the statute or its 
own contracts ? 

An insurance company is liable to the full extent of its assets for 
losses covered by its policies. This liability is fixed by the contract 
of insurance. The amount of this liability is certain; and where the 
loss has occurred, no doubt alegal bona fide debt exsists. But where 
the loss has not happened, and may never happen, there exists no debt 
within the meaning of this statute. This is conceded by plaintiff in 
error, and no claim is made on the ground of such liability. 

It is claimed, however, that the company is authorized to reinsure 
its unexpired risks, the expense of which would be at least fifty per 
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cent of all premiums on its unexpired policies, and that the statute 
requires it to keep in reserve that amount of assets. Let it be granted. 
Still the company is under no obligation to reinsure ; nor is it 
claimed that it has reinsured any of its risks. And until it does re- 
insure, it is impossible to say that it owes debts on account of rein- 
surance. True, the statute requires it to keep in reserve assets equal 
to eighty per cent of its capital stock, over and above all its actual 
liabilities and a reinsurance fund equal to fifty per cent of all pre- 
miums on unexpired policies; yet this reinsurance fund is not a debt, 
or in the nature of a debt. 

It is also claimed that the company, under certain circumstances, 
is bound to redeem its policies. Section 3,664, Revised Statutes, re- 
quires insurance companies to insert in their policies an obligation 
to cancel the same upon the written request of the person insured, 
and section 3,665 provides: “ When a policy issued on the cash plan 
is canceled, in accordance with the preceding section, the companies 
so issuing may retain customary short rates, as now established and 
charged by companies doing a cash business, for the time the policy 
has been in force, and return to the insured the unearned premium 
on the policy for the unexpired time.” 

Surely, this obligation, before request to cancel by the person in- 
sured, is no more “a legal bona fide debt” than is the liability to 
pay losses covered by the policy before a fire insured against has 
taken place. Under this provision, a debt may or may not accrue ; 
but, whether any such debt existed at the time of listing, we are not 
informed. On this point it may be further remarked, that if every 
policy were canceled (an improbable event), the amount due policy- 
holders would be less than the amount sought to be withdrawn from 
taxation, as the company, in such case, is authorized to retain “ cus- 
tomary short rates.” 

It is further claimed on behalf of the plaintiff in error, that, if 
neither reinsurance nor cancellation is effected, a duty rests on the 
company to carry its risks until the expiration of its policies, which 
is a service of avreed and fixed value, to wit: The amount of un- 
earned premiums; and therefore a legal bona fide debt within the 
meaning of the statute. 

This claim is based, as we understand it, upon the statutory defini- 
tion of credits, to wit: “All legal claims and demands, whether for 
money or other valuable thing, or for labor or service due or to be- 
come due,” ete. 

The theory of the claim is, that for every credit there must be a 
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corresponding debt, and if a claim for service be a credit, the owing 
of service isa debt. This point is urged with much ingenuity and 
ability by counsel, and while we are willing to adopt his theory, we 
are not ready to adopt his conclusions. 

Assuming that creditor and debtor are relative terms, we are not 
now required to determine the full meaning of the phrase, “legal 
claim or demand for labor or service,” but only, whether a contract 
for insurance is a contract for “labor or service ” within the meaning 
of the statute, whereby the relation of debtor and creditor is created. 
If such relation exists, the insurer becomes the debtor by reason of 
his obligation to continue the risk until the expiration of the policy, 
and it is self-evident that the insured is a debtor on the same account. 
And it follows, that if the insurer may deduct from his “ claims and 
demands” the amount of “unearned premiums” as a “ legal bona 
fide debt ” on account of “service owing,” the person insured must 
list for taxation a like amount on account of “service due” to him. 
That every person holding a policy of insurance should list for taxa- 
tion the value of his right to have the risk carried until the expira- 
tion of the policy, is, to say the least, a novel proposition. 

What is the right of the assured under his contract? To have in- 
demnity in case of loss. Nothing more. What is the obligation of 
the insurer in his contract? To indemnify the assured in case of 
loss. Nothing more. If no loss occurs during the life of the policy, 
the assured takes nothing by his contract, and the insurer loses 
nothing. It is, therefore, plain that until a loss occurs, the relation 
of creditor and debtor does not exist between the parties. 

It is said that a policy is a “ valuable thing ” before a loss covered 
by it takes place. How so? Clearly it does not add to the value of 
the property insured. It is not a thing valuable in its use. It is not 
an article valuable in trade. But it is said, the holder may at any 
time demand its cancellation and recover the “unearned premium,” 
so called. True, the statute secures to the holder such a privilege ; 
but he cannot exercise the privilege and hold the indemnity also. 
The object in obtaining insurance is to secure indemnity against loss 
—not the investment of money—hence the right to demand cancel- 
lation, until exercised, is of no taxable value. After the right to 
demand cancellation is exercised, and the right to indemnify is there- 
by abandoned, of course, the taxable property of the assured is in- 
creased, and that of the insurer diminished, to the extent of the pre- 
mium returned or liable to be returned, as before sho yn. 

Upon full consideration of all the facts and the law, we are of 
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opinion that a policy of insurance issued upon a paid-up premium, 
before condition broken, does not constitute a contract for service 
which can be construed as creating a credit on the part of the assured, 
or a debt on the part of the insurer within the meaning of the stat- 
ute. 

2. The next question is, did the court below err in restraining the 
auditor from charging taxes against the plantiffin error on account 
of reinsurance deducted from “claims and demands” in the years 
1878, 1879, 1880 and 1881, and a penalty on the like deduction in 
1882? The solution of this question depends on the extent of power 
conferred upon the auditor by sections 2,781 and 2,782 of Revised 
Statutes. The decision of the court will be apparent by quoting 
section 2,781, which is as follows: “If any person whose duty it is 
to list property or make a return thereof for taxation, either to the 
assessor or to the county auditor, shall make a false return or state- 
ment, or shall evade making a return or statement, the county audi- 
tor shall ascertain, as near as practicable, the true amount of personal 
property, moneys, credits and investments, that such person ought 
to have returned or listed, to which amount he shall add fifty per 
centum, and place the same on the tax-list ; and the inquiry and 
corrections provided for in this and the next sections may go as far 
back as the same can be traced, not exceeding the four years next 
prior to the year in which the inquiries and corrections are made, but 
as to former years, no penalty shall be added, and only simple taxes 
shall be claimed.” 

The point is, were these returns or statements false? They were 
made upon printed blanks furnished by the auditor and in conformity 
thereto. The law required the auditor to furnish blanks for that 
purpose. The value of all property of the company subject to taxa- 
tion was truly returned. The amount of reinsurance was also re- 
turned among the debts of the company in conformity to the require- 
ment of the blank form. No doubt the auditor, at the time the 
blank was furnished, believed that this item, with full knowledge of 
its character, was a debt which could properly be deducted from the 
credits of the company; and that the company when it returned the 
item was of the same opinion. But, however that may be, we are of 
opinion that the returns as made, under the circumstances shown, 
were not false within the meaning of these sections. This point is 
further elucidated by the decision upon the next question made in 
this case, as we do not think that the remedy provided by sections 
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2,781 and 2,782 was intended to apply in cases where section 1,038 
is applicable. 

3. Did the Superior Court err in holding that the auditor had 
power under section 1,038 of Revised Statutes to correct the amount 
of plaintiff's taxes for the year 1882? 

This section provides: ‘The auditor shall, from time to time, 
correct all errors which he discovers in the tax list and duplicate, 
either in the name of the person charged with taxes or assessment, 
the description of lands or other property, or when property exempt 
from taxation has been charged with tax, or in the amount of such 
taxes or assessments.” * * 

True, it was held in State vs. Com. of Mont. County, 31 Ohio St. 
271, that the corrections which the auditor may make under this sec- 
tion are merely clerical. The error to be corrected in relation to the 
plaintiff’s taxes was the deduction of the reinsurance item from its 
credits. No fact is to be inquired into. Every necessary fact appears 
on the face of the return. Charge the proper rate of taxes upon the 
amount of credits returned without any deduction on account of the 
reinsurance item, and the error in the amount of plaintiff's taxes will 
be corrected—clerical work merely. Corrections authorized by this 
section are limited, however, to the current tax list and duplicate. 

Judgment affirmed. 
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UNITED STATES CIRCUIT COURT. 


ZASTERN DISTRICT OF PENNSYLVANIA. 


In Admiralty.— Appeal from the Decree of the District Court. 


ALEXANDER GIBBONS, Libelant and Appellant 


Us. \ 
THE JESSUP & MOORE PAPER CO., nn, 


and Appellee* 


The spars, sails and yards were carried away during a storm by the snapping of 
the masts and were pounding against the side of the vessel, placing her 
and her cargo in imminent peril until cut away. 

Held, that there was a voluntary jettison, and the essential elements of a 
claim to general average. 

Held, that the jettisoned material was only ‘ wreck” in the sense of its dis- 
placement, that it was not useless or irrecoverably lost, but a thing of 
value for which the ship and cargo should contribute in general average. 


C. Gispons, Jr., Eso., for Libelant. 
J. Parrisu, E. Hoprer and T. Cieveranp, Esgs., for Respondent. 


McKennay, C. J. 

The law of jettison and general average is so accurately and con- 
cisely stated in the opinion of the learned judge of the District 
Court that it need not be restated here, and its decisive applicability 
to the present case in support of the libel requires no additional 
argument to demonstrate. 

On a voyage of the Margaretha Blanca from Pilan to Philadelphia, 
a violent storm occurred, by which the vessel’s jib-boom and fore- 





* Decision rendered October 23, 1882. 
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masthead were snapped, and her main-top gallant mast was carried 
away. All the spars, with their sails and yards, fell over the side of 
the vessel to leeward in the water, and were there held together by 
their rigging, and to the vessel by the running and standing rigging. 
The spars pounded heavily against the ship in the sea-way, and the 
jib-boom chafed and plunged into and against her bows. The vessel 
and her cargo were thus in imminent danger of shipwreck; and to 
avert it and save the ship and cargo the master cut away the dis- 
abled spars, sails and rigging, and they were cast adrift and lost. 

There was then the co-existence of the essential elements of a 
good claim to general average—imminent peril, involving alike the 
vessel, cargo and crew ; and a voluntary jettison of part of the spars, 
sails and rigging, to avoid this peril. 

But it is earnestly urged that the jettisoned material was “ wreck,” 
and hence was not voluntarily sacrificed, and is not a legitimate sub- 
ject of compensation by general average. In the sense of displace- 
ment, and hence of present unadaptedness to a serviceable use, it is 
properly so described. But it was not useless because it was (not) ir- 
recoverably lost. It remained attached to the vessel by rigging, which 
was new, strong and unbroken. If the storm had abated it could cer- 
tainly have been preserved. If the storm continued and the vessel 
survived, the weight of the proof is that the jettisoned spars, sails 
and rigging, would probably have been saved also. But the storm 
had retidered it, for the time being, useless, and it was a cause of ad- 
ditional and increasing peril to the vessel and cargo. With a proba- 
bility of its eventual salvage in common with the ship, to avoid the 
danger impending over both, it was cut away and sent adrift. Under 
these circumstances the property was not valueless ; and although its 
subsequent loss may have been inevitable, this did not divest the 
casting away of it of its voluntary character. As was said by Mr. 
Justice Grier, in Barnard vs. Adams, 10 How., 305: “And when it 
is said of the jactus, that it is sacrificed for the benefit of the whole, 
it means no more than that it is selected to undergo the peril, in 
place of the whole, and for the benefit of the whole. It is made (if 
we may use another theological phrase) the “scapegoat” for the 
remainder of the joint property exposed to common destruction. 
The jactus is said to be sacrificed, not because its chance of escape 
was separate, but because of its selection to suffer, be it more or less, 
instead of the whole, whose chances of safety, as a whole, had be- 
come desperate. The imminent destruction of the whole has been 
evaded as a whole, and part saved, by transferring the whole peril to 
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another part. * * * * * The loss or damage arising from its 
assuming the peril, that the ship may escape, may truly be said to 
be the real “sacrifice,” in the popular use of the phrase. Its value 
is not measured by its hopes of safety, for by the hypothesis it had 
none, but its right to contribution is founded on its voluntary as- 
sumption to run all the risk, or bear the brunt, that the remainder 
may be saved from the common peril” 

Participating then with the ship and cargo ina peril which seemed 
to render the loss of all inevitable, the disabled rigging was cast 
away to save the remainder, and was thus “ sacrificed ” in the proper 
sense of a lawful jettison, and its loss must be compensated by gen- 
eral average. 

The decree of the District Court is therefore affirmed, and a de- 
cree will be entered for the sum claimed in the libel, with interest 
and costs. 
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SUPREME COURT OF WISCONSIN. 
Appeal from Circuit Court, Milwaukee County. 


WALDECK, er. at. 
vs. 


SPRINGFIELD F. & M. INS. CO.* 


A policy of insurance against fire contained a condition that if the premises 
insured ‘¢ be damaged or destroyed by the bursting of a boiler, or by explosion 
from any cause, this policy shall be null and void the instant the casualty 
by explosion occurs.” 

Held, that the word “ casualty” refers to the damage or destruction of the 
premsies mentioned in the condition and not to a fire caused by the explo- 
sion. 


Held, that the condition is valid and unambiguous; and an explosion and con- 
seqent damage to the insured premises terminates the policy. 


The action is founded upon a policy of insurance against fire, writ - 
ten by the defendant company, upon a certain distillery of the plaint- 
iffs’, which was afterwards burned. The case was here on a former 
appeal. 53 Wis. 129. The proofs of loss contained the statement 
that “ the fire originated from explosion of the boiler, fire ensuing 
afterwards.” In its original answer the defendant pleaded the fact 
that it did so originate, and also pleaded such statement in the proofs 
of luss as an estoppel. The circuit judge held that the plaintiffs 
were estopped by their statements, and the defendant had judgment. 
This court held it no estoppel, bnt that, if the plaintiffs made an 
honest mistake in their proofs as to the fact of the origin of the fire, 
they should be allowed to correct ify showing what the facts really 
were. This was the only question determined. The casé was re- 
manded for a new trial, and the defendant amended its answer by 


* Opinion filed November 21, 1882. Syllabus by State Reporter. 





178 Report of Decisions. [ March, 


adding thereto an averment that the policy contained a covenant or 
condition to the effect that the defendant should not be held liable, 
by virtue of the policy, for any loss occasioned or caused by the 
bursting of a boiler, or by explosion from any cause, and that if the 
insured premises should be damaged or destroyed by the bursting 
of a boiler, or by explosion from any cause, the policy was to be null 
and void the instant such casualty should occur. Also, that a boiler 
burst in the insured building, by means of which the building and 
insured property was damaged or destroyed. It is claimed that the 
policy become null and void at the instant of such explosion. The 
cause was again tried, and it was proved that a boiler in the distillery 
exploded, doing some damage to the insured premises and property 
before the fire broke out which destroyed it. It is not conclusively 
proved that the fire was caused by the explosion. There is testimony 
tending to show that the explosion preceded the fire from 30 to 45 
minutes. The circuit judge directed a verdict for the defendant. 
The plaintiffs appeal from the judgment entered pursuant to the 
verdict. 


Corrriit, Cary & Hanson, for Appellant. 
Fixcuss, Lynpe & Miturr, for Respondant. 


Lyon, J. 

The policy in suit contains the following covenants or conditions: 
“This company shall not be liable by virtue of this policy, or any 
renewal thereof, * * * for any loss caused by the bursting of a 
boiler, or by explosion from any cause ; and if the premises * * * 
insured be damaged or destroyed by the bursting of a boiler, or by 
explosion from any cause, this policy shall be null and void the’ 
instant the casualty by explosion occurs.” The learned circuit judge 
held that the bursting of the boiler, by which the insured building 
and property was damaged, instantly terminated the policy, and 
hence that the defendant company is not liable thereon for the sub- 
sequent loss by fire. The learned counsel for the plaintiffs argued 
very ingeniously that the word “casualty ” in the condition means 
fire, and that for the purposes of construction the sentence in which 
it is employed should be read, “This policy shall be null and 
void the instant the fire by explosion occurs.” But we find nothing 
in the context, or in any portion of the policy, which will justify such 
a reading of the condition. The condition is not that the bursting 
of a boiler or an explosion will of itself terminate the policy, but that 
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a casualty must result therefrom, to wit, the damage or destruction 
of the insured premises, or the policy is not terminated by the ex- 
plosion. Hence we think the word “casualty” in the condition re- 
fers to the damage or destruction of the insured premises therein- 
before mentioned, and not to a fire caused thereby. 

It will not be denied that the parties could, if they desired to do 
so, make a valid and binding contract to the effect that an explosion 
in the insured building should at once terminate the insurance con- 
tract. The insurer, taking a risk upon a building containing ma- 
chinery propelled by steam power located in the building, m ght 
well refuse to make a contract which would extend his liability be- 
yond a time when an actual explosion demonstrates, or may demon- 
strate, that the machinery is so defective, or is so carelessly managed, 
that an explosion occurs. He may well say to the insured, “I take 
this risk upon condition that you keep your’ building equipped with 
such machinery, and that you so manage and use it, that your 
boiler will not burst, and I will not write the policy without a con- 
dition in it that if the boiler does burst the risk shall terminate at 
the moment of explosion;” or, as in this case, the moment an explo- 
sion occurs which damages the insured premises. In view of the 
hazardous nature of risks on premises in which steam power is em- 
ployed to propel machinery, such a stipulation would seem to be a 
very reasonable and proper one. We do not perceive how such a 
stipulation can be more plainly expressed than it is in this policy. 
Indeed, the language of the condition is so clear and unmistakable 
that there seems to be no room for construction, and hence the rule 
that contracts will be so construed, if their language permits it, as to 
avoid a forfeiture, cannot properly be invoked to save this policy. 

We see no escape from the conclusion that the policy in suit was 
terminated by the explosion and consequent damage to the insured 
premises before the same were burned. -It follows that the jury were 
properly directed to return a verdict for the defendant. 

Judgment affirmed. 

Orton, J., dissents. 





Report of Decisions. 


SUPREME COURT OF MICHIGAN. 
Error to St. Ctair. 


MONTROSE 


vs 


WILLIAMS INS. CO.* 


A mere promise to renew a policy of insurance made by parties who had acted 
as agent of an insurance company, after such company has ceased to do 
business, and has revoked the authority of such agents, although the party 
to whom the promise is made has no knowledge of such revocation, gives 
no cause of action against the company. 

When a declaration does not set up, or purport to set up, a written renewal of 
a policy, a plea of the general issue is sufficient, as a denial of a written 
instrument not declared upon could not be required. 


O’Brien J. Arxinson, for Plaintiff and appellant. 
B. C. Farranp and Wm. F. Micuertz, for Defendant. 


Marston, J. 

There are two very serious difficulties in the way of the plaintiff's 
right of recovery in this case. At the time which it is claimed the 
policy of insured was renewed, the defendant company had ceased to do 
business and had revoked the authority of their agents, and the per- 
sons who had acted as agents did not renew or attempt to renew the 
policy, even could they have done so. The most that could possibly 
be claimed in this case would be tkat the persons who had acted as 
agents for the defendant had promised or agreed to renew the policy, 
and that plaintiff did not know of any revocation of their authority. 
This might give a cause of action against them, but not against the 
company they had ceased to represent. This case does not come within 

* Opinion filed October 31, 1882. From Northwestern Reporter. 
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the class where payment made in good faith to one who had been an 
agent, might be held good in the absence of knowledge of a revoca- 
tion of authority. In this case no payment was made to or received 
by anyone, nor was any receipt given or other act done with a view 
to bind the company. The declaration did not set up or purport to 
set up a written renewal of policy, and no denial of the execution of 
an instrument not declared upon could be required. The plea of 
the general issue was sufficient. The judgment must be affirmed 
with costs. 
(The other justices concurred. ) 


- UNITED STATES CIRCUIT COURT. 


DISTRICT OF MASSACHUSETTS. 
Motion for a New Trial. 


WASHINGTON MILLS EMERY MF’G CO. \ 
US. 


COMMERCIAL FIRE INS. CO. er at.* 


The value of a building, where the owner has agreed to remove it from the 
land under penalty of its forfeiture, is its actual value at the time of the 
fire and not its relative value for the purpose of removal. 

The land on which the insured building stood was sold subsequent to effecting 
the insurance, reserving the buildings jf moved within a specified time, 
otherwise to become the property of the purchaser. 

Held, that the sale without notice to the company was not a violation of the 
stipulation in the policy. 


“Tf the interest of the assured in the property be any other than the entire, 
unconditional‘and sole ownership of the property, for the use and benefit 
of the assured, or if the building insured stands on leased ground, it must 
be so represented to the company, and so expressed in the written part of 


* Washington Mills Emery M’f'g C >. vs. Commercial Fire Ins. Co. et al.,Same vs. Roger Wil- 


liams Ins. Co., Same vs. Meriden Fire Ins. Co., Same vs. Trade Ins. Co., Same vs. Columbia Fire 
Ins, Co, 
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this policy, otherwise the policy shall be void. * * * if the property be 
sold or transferred, or any change takes place in title or possession, 
whether by legal process or judicial decree, or voluntary transfer or con- 
veyance, * * * or if the interest of the assured in the property, whether 
as owner, truste2, consignee, factor, agent, mortgagee, lessee or otherwise, 
be not truly stated in this policy, * * * this policy shall be void.” 


Sotomon Linxcotn, Esq., for Plaintiff. 
J. P. Treapwet, Esq., for Defendants. 


Cort, J. 

On November 20, 1877, the plaintiff sold the land upon which its 
works were situated to the City of Boston, excepting and reserving 
the buildings, machinery and fixtures, provided the same were re- 
moved by the first of October following, and if not so removed the 
grantor forfeited all right thereto, and they became the absolute 
property of the City of Boston. 

In April, 1878, the plaintiff took out policies of insurance for 
various amounts in the defendant companies. The policies ran for 
one year, and were renewals of other policies. The fire took place 
August 17, 1878, destroying, in great part, the buildings and their 
contents. No notice of the deed to the City of Boston was given to 
the insurance companies, and they were ignorant of the fact until 
after the fire. These suits were first brought in the State court, and 
afterwards removed to this court. The cases were sent to an 
auditor, who found for the plaintiff, reserving to each party ques- 
tions of law. At the last term of court the cases were tried to- 
gether, before a jury, and verdicts rendered for the plaintiff. The 
present motion for a new trial raises several questions. The defend- 
ants contend that the policies are void by reason of the breach of 
certain conditions contained therein, especially the following, which 
are in substance the same in all the policies :— 

“Tf the interest of the assured in the property be any other than 
the entire, unconditional and sole ownership of the property, for the 
use and benefit of the assured, or if the building insured stands on 
leased ground, it must be so represented to the company, and so 
expressed in the written part of this policy, otherwise the policy 
shall be void. * * * if the property be sold or transferred, or 
any change takes place in title or possession, whether by legal 
process or judicial decree, or voluntary transfer or conveyance, * * 
* * or if the interest of the assured in the property, whether as 
owner, trustee, consignee, factor, agent, mortgagee, lessee or other- 
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wise, be not truly stated in this policy, * * * this policy shall 
be void.” 

These contracts are to be sustained if they fairly can be. Con- 
ditions of this character inserted for the benefit of the insurers are 
as against them to be strictly construed. If the building stands on 
leased ground it must be so expressed in the written part of the 
policy, but, further than this, there is nothing in these conditions 
which requires the assured to give notice that he is not the owner 
of the land upon which the property insured is situated. The land 
is not insured, and if the actual property covered by the risk con- 
forms to these various conditions as to absolute ownership it would 
seem to be sufficient. The assured owned the buildings originally 
and it had never parted with any interest in them. While it had 
conveyed the land upon which they were situated to the City of 
Boston, it had not parted with either the title or possession of the 
property insured. It had only agreed that if the buildings were 
not removed within a certain time they should be forfeited. So 
far as appears, the assured was preparing to remove them within 
the time stated unless a further extension should be granted. Until 
the ownership was taken away by forfeiture or otherwise it would 
seem to be complete. 

In Hope Ins. Co. vs. Brolasky, 35 Penn., 282, it was held that a 
lessee for a term of years, with the right to remove the buildings to 
be erected thereon at the termination of the lease, was the absolute 
owner of the buildings, and had a right to insure them as such, 
and that the condition did not require that he should give notice 
that he was not the owner of the land. The condition in the policy 
was as follows :— 

“Tf the interest in the property to be insured be a leasehold in- 
terest, or other interest not absolute, it must be so represented to the 
company, and expressed in the policy in writing, or otherwise the in- 
surance shall be void.” 

In Fowle vs. Springfield Ins. Co., 122 Mass., 191, there was the 
following condition in the policy :— 

“The interest of the assured, whether as owner, consignee, fac- 
tor, lessee or otherwise, in the property to be insured, shall be truly 
stated in the policy, otherwise the same shall be void ; and such 
interest shall also be set forth in the proofs of loss, with the names 
of the true owners of the property.” 

In the proofs of loss the plaintiffs stated under oath that the 
building belonged to them, and that no other person or party had 
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any interest therein. The insurance, as stated in the policy, was 
on “their two-story brick, and graveled-roof building * * * on 
leased land,” &c. It turned out that by the terms of the lease 
the future buildings erected (of which this was one), were to be 
kept insured for the benefit of the lessor, and the buildings were to 
be delivered up to him at the end of the term. The majority of the 
court sustained the policy. In both the opinion of the court and 
the dissenting opinion the case of Hope Ins. Co. vs. Brolaskey is re- 
ferred to, apparently with approval. 

In Ins. Co. vs. Haven, 95 U. S., 242, it was decided that the owner 
of the land and buildings who leased the same before the buildings 
were erected, was still the entire, unconditional and sole owner of 
the property, and that the buildings did not stand on leased land 
within the meaning of the policy. 

Nor can it be said that the assured at the time of the fire was a 
tenant at will of the grantee, and so a lessee, or that the buildings 
stood on leased ground. The facts go to prove that the grantor 
was to remain by consent in possession of the premises without 
payment of rent until October 1, 1878, which shows possession 
under a license rather than as lessee. As between grantor 
and grantee the general rule is not to imply a lease from occupa- 
tion if the relation can be referred to any other distinct cause. 
Taylor’s L. and T., § 25; Russell vs. Erwin, 38 Ala., 44; Dakin vs. 
Allen, 8 Cush., 33. 

The defendants further maintain that the clause in the deed to 
the City of Boston in reference to the buildings is a reservation and 
not an exception, and that, therefore, the title to the buildings passed 
to the grantee, subject to the right of removal by the grantor. The 
clause is as follows :— 

“The grantor corporation excepts and reserves to itself all of tlie 
buildings and structures standing on the granted lands, with all 
machinery and fixtures, provided, however, that the same shall be 
removed from the granted premises by the grantor corporation at 
its sole expense before the first day of October next, and if not so 
removed, the grantor forfeits all rights thereto, and the same shall 
thenceforth be the absolute property of said city.” 

The cases cited by the defendants do not support their view. In 
Rich vs. Zeilsdorff, 22 Wis. 544, the clause in the deed reserved the 
right to cut timber for two years, and this was held not to carry the 
timber, but only the right to cut the timber, the opinion being based 
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upon the fact that the deed did not except a portion of the estate in 
esse from the original grant, but created something new, namely, the 
right to cut timber. The court adopted the following distinction :— 

« A reservation is a clause in a deed whereby the grantor doth re- 
serve some new thing to himself out of that which he granted be- 
fore. This doth differ from an exception which is ever a part of the 
thing granted, anda thing in esse at the time.” (Shep. Touch., 80.) 

The case of Holton vs. Goodrich, 35 Vt., 19, decided that a reser- 
vation in a deed of buildings and stone upon the land, reserves no 
title in-the grantor to the property if not removed within the spec- 
ified time. In Perkins vs. Stockwell, 131 Mass., 529, the right to the 
pine trees and timber mentioned in the deed was lost by the failure 
to conform to the terms of the reservation. 

In the deed to the City of Boston the intent is apparent, and it is 
clear from the language used that the buildings, as a part of the es- 
tate in esse, are excepted from the grant. They did not pass to the 
grantee, but remained the property of the grantor, subject to for- 
feiture if not removed before a certain time. In Sanborn vs. Hoyt, 
24 Maine, 118, where a tract of land was conveyed “excepting and 
reserving all the buildings on said premises,” the court held that the 
land passed to the grantees, but that the buildings remained the prop- 
erty of the grantors. 

Again, the defendants claim that the rule of damages to be adopted 
should be the value of the buildings for the purpose of removal, 
rather than their actual value. The plaintiff cites the case of Law- 
rent vs. Chatham Fire Ins. Co., Hall, 41, to the contrary. To our 
mind the reasoning of the court in that case is satisfactory and con- 
clusive. The true measure of damages is the real value of the prop- 
erty, and not its relative value to the assured, consequently the 
amount recoverable in this case is the real value of the buildings at 
the time of the fire, and not their relative value to the assured for 
the purpose of removal. 

Motion for a new trial denied. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Novemser Term, 1882. 


ANN O. TUTTLE \ 
US. 


TRAVELERS’ INS. CO. 


Walking upon a railroad track unnecessarily is an ‘exposure to obvious and 
unnecessary danger,’’ within the meaning of an accident policy, which in 
case of death from the locomotive, forfeits the policy. 


It cannot be claimed that the coming on him of the engine without proper 
warning was the intervention of a new agency as the cause of death, the 
language and meaning of the policy cannot be so frittered away. 


Auten, J. 

This policy provides, among other things, that no claim shall be 
made under it when the death or injury may have happened in con- 
sequence of exposure to any obvious or unnecessary danger. It is 
also made subject to the condition that the party insured is required 
to use all due diligence for personal safety and protection. Both of 
these provisions were violated by the act of the deceased in going 
upon and along the track of the railroad, under the circumstances 
stated in the report. Wright vs. Boston & Maine Railroad, 129 Mass., 
442, 443. No two cases are precisely alike in their facts ; and what 
constitutes due care must depend upon the facts of each case. But 
the conduct of the deceased was such as, in the words of Mr. Justice 
Colt, is “condemned by the general knowledge and experience of all 
prudent men, and is conclusive on the question of due care,” p. 443. 
The danger was obvious, the exposure to it unnecessary, the want of 
due diligence clear ; and the death of the insured occurred in con- 
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sequence thereof. See also Wills vs. Lynn & Boston Railroad, 129 
Mass., 352 ; Johnson vs. Boston & Maine Railroad, 125 Mass., 75 ; 
Allyn vs. Boston & Albany Railroad, 105 Mass., 77 ; Cornell vs. New 
York Central Railroad, 75 N. Y., 330; 70 N. Y., 119 ; 64.N. Y., 535 ; 
Baxter vs. Troy & Boston Railroad, 41 N. Y., 502 ; McCarty vs. Dela- 
ware & Hudson Canal, 17 Hun, 74. 

The plaintiff contends that it was not the exposure or negligence 
of the assured which caused his death, but the coming upon him of 
the locomotive engine, the bell or whistle of which may not have 
sounded ; that this was a new force or power which intervened, of it- 
self sufficient to stand as the cause of the misfortune ; that it was 
for the jury to determine whether or not the railroad corporation was 
negligent?; and that, if so, the negligence of the assured, if it ex- 
isted, was too remote to defeat the policy. Insurance Co. vs. Tweed, 
7 Wall, 52; Milwaukee, etc., Railway vs. Kellogg, 94 U.S., 475 ; 
Scheffer vs. Railroad Co., 105 U. S., 252. But without speculating as 
to possible cases, we do not think that the doctrine relied on is ap- 
plicable to this case. If a person voluntarily places himself in a 
position where he is exposed to an obvious danger, and the precise 
injury happens to him which there is reason to fear, it cannot fairly 
be held that the language of this policy was not intended and under- 
stood to be applicable to such a case. For example, if one while 
' walking on a railroad track is assaulted by a robber or a dog, or is 
struck by lightning, his act of traveling there has no tendency to 
produce the injury, and is not to be deemed a contributory cause 
thereof. But, on the other hand, if one who goes into a battle is hit 
by a bullet, or if one who goes up in a balloon is blown out to sea 
by the currents of air, or if one who makes a railroad track his path 
for travel, is run over by a passing locomotive engine, he must ordi- 
narily in any legal question be held to take the risk of these results. 
There is in each of these cases such an association of cause and ef- 
fect, that the one must be held to have contributed to the other. To 
hold that the death of the assured in the present case did not happen 
in consequence of his exposure to the risk, but from a new force or 
power which intervened, would be to fritter away the language of 
the policy by metaphysical distinctions, too fine to enter into the un- 
derstanding or contemplation of parties engaged in the practical 
business of making a contract of insurance. We must assume that 
the assured read his policy, and was acquainted with its language 
and attached some practical meaning to it. See White vs. Lang, 128 
Mass., 598 ; McGrath vs. Merwin, 112 Mass., 469; Norton vs. East- 
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ern Railroad, 113 Mass., 369 ; McDonald vs. Snelling, 14 Allen, 296 ; 
Chuff vs. Mutual Benefit Ins. Co., 13 Allen 308, 319; S. C., 99 Mass. 
329 ; Harper vs. Phoenix Ins. Co., 19 Mo., 506. 

Judgment on the verdict. 


SUPREME COURT OF RHODE ISLAND. 


Ocrosrr Trrm, 1882. 


MARY LYONS 


Us. 


PROVIDENCE WASHINGTON INS. CO., ) 


The insurance of household furniture and wearing apparel “contained in” a 

certain house, is a warranty which must continue spp during the life of the 
policy. 

The warranty is not broken by a temporary removal in pursuance of a custom- 
ary use, but « permanent removal to another house isa breach of warranty. 


The words “contained in”’ are not merely descriptive, but from the nature of 
the contract are a warranty, since it is manifest that the terms of insurance 
are regulated by the location. 


CaRPENTER, J. 

The plaintiff proved in the trial of this case in the Court of Common 
Pleas that she procured from the defendant a policy of insurance 
against fire on certain articles of furniture and wearing apparel de- 
scribed in the policy as “all contained in house No. 23 McMillen 
Street, Providence, R. I.;” that at the time of the fire the articles 
had been removed and were in a house on Power Street, where the 
fire occurred; that the defendant had never been informed of the 
removal; that she never told them of the removal and did not think 
it was necessary to tell them ; and that at the time she procured the 

* Decision rendered February, 1883. 
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policy of insurance, she owned the house on McMillen Street in 
which the articles insured then were. Inthis state of the proof the de- 
fendant requested the presiding justice to instruct the jury that the 
permanent removal of the goods insured from the house on McMillen 
Street, to the house on Power Street, without the knowledge and as- 
sent of the defendant corporation, terminated the contract of insurance 
and that the plaintiff could not recover. The presiding justice re- 
fused such instruction, whereupon a verdict was returned for the 
plaintiff, and the defendant brings this bill of exceptions, 

On a former trial of this case the plaintiff was non-suited, and on ex- 
ceptions the case was remanded for a new trial. On the first trial 
there was no proof that the house on McMillen Street was owned by 
the plaintiff, but on the second trial that fact was proved. The de- 
fendant argues that, inasmuch as this fact was presumably known to 
the defendant corporation at the time of the issue of the policy, there 
arises » presumption of intention by the parties to the contract suftfi- 
cient to distinguish the case now presented from that formerly de- 
cided in this action. We do not find it necessary to pass on this ques- 
tion. This bill of exceptions, except for the fact above referred to, is 
in substance a motion for leave to re-argue the exceptions formerly 
sustained by the court, and we have accordingly considered the 
whole question anew, both on principle and authority. 

There seems to be no doubt, that if this question were to be de- 
cided on authority, it must be taken as the general rule, that all the 
material statements of the policy of insurance, including statements 
as to the place in which the insured property is situate, are warran- 
ties and that such warranties must be true and must continue to be 
true during the whole life of the policy as the condition of any re- 
covery thereunder. Eddy Street Iron Foundry, vs. Hampden Insur- 
ance Company, 1 Cliff 300; Shertzer vs. Mutual Fire Insurance Com- 
pany, 46 Md. 506; Wall vs. East River Mutual Insurance Company, 
3 Seld. 370; Hartford Fire Insurance Company vs. Farrish, 73 IIL. 166. 

The plaintiff, however, contends that this case comes within an ex- 
ception to the general rule. The argument is that inasmuch as the 
insured property is household and personal effects, and inasmuch as 
it is matter of common knowledge that certain persons do at times 
change their place of abode, carrying with them such of their effects 
as are of the kind here insured, therefore it is to be presumed that 
the defendant issued the policy in suit with the knowledge and ex- 
pectation that the plaintiff might make such removal during the term 
of the insurance, and with the implied agreement that she might 
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make such removal without vitiating the policy. There is, indeed, to 
be deduced from the cases an exception to the general rule as above 
stated; but we do not think that either in reason or on authority it 
goes to the extent claimed by the plaintiff. Briefly stated, the rule 
seems to be that the temporary removal of property, whether occa- 
sional or habitual, in pursuance of a use which is a “certain neces- 
sary consequence” arising from the character of the property, with- 
out any change in the ordinary place of keeping, will be no defense 
to an action on the policy. The reasoning of Lord Mansfield, 
although in a case of marine insurance, applies exactly to this ques- 
tion. Pelly vs. Governor and Company of the Royal Exchange As- 
surance, 1 Burr., 341; Holbrook vs. St. Paul Fire & Marine Insur- 
ance Company, 25 Minn., 229. 

The plaintiff further contends that the general rule above laid 
down, is not founded in justice and sound reason and ought not to 
be adopted in this case. The argument is that no person not learned 
in the purport of judicial decisions could know or infer that the 
words of the policy above quoted, which are in appearance merely 
descriptive, imported a warranty; and that therefore they should not 
now be so construed. We cannot agree with this argument. We 
must assume that the words of a written instrument conveyed to the 
minds of the parties to that instrument the meaning and effect which 
have been imputed to those words by well established judicial deter- 
minations. Undoubtedly such determinations, if they are to remain 
as authority, must appear to be based on the words themselves, or on 
something in the circumstances or relations of the parties, or of the 
contract. We think the interpretation of the words of this policy as 
a warranty is well drawn from the nature of the contract of insurance. 
It must be evident to any person who at all considers the nature of 
that contract that the amount to be charged for premium must vary 
on consideration of the location of the property to be insured ; and 
but small reflection would be uecessary to perceive that the removal 
of the property to another place might be greatly to the disadvan- 
tage of the insurer, although such new place of deposit might not be 
in itself more exposed to damage from fire, since the result of such 
removals if permitted to a considerable extent, might be to expose 
an undue proportion of his capital to the risks of a single conflagra- 
tion. 
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SUPREME COURT OF MICHIGAN. 


January Term, 1882. 


AMY M. BURLAND 
vs. 


NORTHWESTERN M. B. ASS’N.*’ 


Mandamus proceedings do not adjudicate rights, but are a mode of enforcing 
existing rights or compelling the performance of acknowledged duty. 

The award of mandamus concludes nothing, and cannot be pleaded in bar; 
and its denial will not sustain error. 


If a mutual benefit association fails to pay the amount due upon the death of 
a member whom it has agreed to insure to the extent of a certain sum for 
each certificate in force, the remedy is by an action for breach of contract, 
especially if the liability is disputed; and not by mandamus to compel 
the company to assess its members in order to make up the amount due. 

A private corporation cannot, by entering into a peculiar form of contract, 
avoid an action at law for its breach, or give an appellate court original 
jurisdiction for the collection thereunder of money demands against it; 
nor will its insolvency, or the fact that it cannot meet such demands until 
it has raised the necessary funds, confer such jurisdiction. 


Moore & Moors, for Plaintiff’ in Error. 
Erwin Patmer and Cuartss S. May, for Defendant in Error. 


Mandamus is the only remedy to compel officers of a corporation 
to perform a ministerial duty, such as assessing members. High 
Ext. Rem., § 285 ; State vs. Trustees, 4 Ind, 495; People vs. State 
Ins. Co., 19 Mich., 392 ; Firemen’s Ins. Co. vs. Baltimore, 23 Md., 
297 ; State vs. Board of Trustees, 4 Nev., 400. 


Marston, J. 
The plaintiff in error brought an action of assumpsit upon a cer- 
* Decision rendered January 11, 1882. From 47 Mich., 424. 
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tificate of membership issued by the defendant, wherein for a consid- 
eration it agreed to “insure the life John H. Burland, in the amount 
of such sum as will equal eighty cents for each certificate in force at 
the time said amount is received at the home office, and not to ex- 
ceed four thousand dollars.” 

This amount was to be paid to the said J. H. Burland at the expira- 
tion of a certain period, if he should be then living, and if not living 
to Amy H. Burland, his wife, within sixty days after due notice and 
proof of his death. 

The declaration alleged the death of J. H. Burland ; that at the 
time of his death five thousand life certificates were in force, proof 
of his death being made and given the company, and a failure to pay. 

The defendant put in a plea of the general issue, and gave notice 
therewith that John H. Burland obtained said certificate by making 
false and fraudulent statements and representations in his application 
therefor. After the evidence was introduced the court directed the 
jury to find a verdict for the defendant. 

In supporting the ruling of the court below, it was argued in this 
court that the plaintiff had failed to show any money in the com- 
pany’s hands to pay this loss, but on the contrary had shown that no 
assessment had been made to pay it ; that the undertaking of the 
company was to make an assessment in case of death, and that re- 
turns from such assessments only could show how many certificates 
were remaining in force ; that no amount was due the plaintiff until 
the money, the fruit of such assessment, was received at the home 
office, as it was eighty per cent of such assessments the company 
promised to pay. It was also farther argued that the board of 
trustees having declined to order an assessment, mandamus to com- 
pel them was the only remedy open to the plaintiff. 

In a case like the present, Bates vs. Detroit Mutual Benefit As- 
sociation, application was made at the last October Term for a man- 
damus to compel an assessment. The application was denied, as the 
court was of the opinion that mandamus was not the proper remedy. 
No written opinion was filed. 

The case presented is one of contract between parties and a breach 
thereof, and even should we accept as correct the argument of coun- 
sel as to the nature of the agreement, still the conclusion would not 
follow that mandamus was the proper remedy. Such a writ does 
not purport to adjudge or decide any right. It is rather in the nat- 
ure of an award of execution than of judgment. It is the mode of 
compelling the performance of acknowledged duty, or enforcing an 
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existing right rather than deciding what that right or duty is. The 
award is no finality. It concludes nothing. If the writ is denied, 
the relator cannot have error, and if granted the award could not be 
pleaded in law. Layton vs. State, 28 N. J., 575, cited in McBride vs. 
Common Council, 32 Mich., 364. 

If the writ were issued in this case, it could not direct the pay- 
ment of any specific amount, as that is dependent upon the number 
of certificates in force at a given time, which must first be ascer- 
tained, so that a question might arise whether it would not be neces- 
sary to issue several in order to give the party adequate relief. But 
why should this be done while the defendant company denies all and 
any liability because of fraud or false representations? Here isa 
question that should first be settled, and manifestly an ordinary trial 
in a court of law is the proper way of so doing. 

The argument that the company has no funds to pay a judgment, 
if one is recovered, can be no reason for issuing the writ. If it were, 
this court might be under the necessity of issuing it in the case of 
insolvent debtors generally. Indeed, it may be said that a private 
corporation cannot, by the peculiar form of contract it enters into 
with individuals, nor because of its insolvency, or both, avoid an 


action at law upon a breach of its agreement, or confer original juris- 
diction upon this court for the collection of money demands. 


The judgment of the Superior Court must be reversed with costs, 
and a new trial granted. 


The other justices concurred. 
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SUPREME COURT OF THE UNITED STATES. 
Octroser Term, 1882. 


Appeal from U. S. Cirewit Court for the Southern District of New 
York. 


SUN MUTUAL INS. CO., aimee 


Us. 5 


OCEAN INS. COMPANY. 


The U. 8. Supreme Court cannot correct the finding of facts below in a special 
verdict by inquiring into the evidence, but is restricted to ascertaining 
whether the facts found support the conclusions of law; such conclusions 
must be supported by the actual facts found and not from inferences dedu- 
cible from the evidence. 

The S. Marine Company issued to the O. Marine Company an open policy in 
the usual form, intended, however, to cover by reinsurance certain risks as- 
sumed by the latter, it being agreed that no risk should be taken by the 8. 
unless the O. covered one half the amount taken by the 8S. Subsequently 
it was agreed that the 8. should take such other risks as it might approve 
without in these cases requiring the O. to carry one half. A vessel was 
chartered from New York to San Francisco, and subsequently to another 
party from New York to San Francisco, thence to Peru and Rotterdam, it 
being intended that her employment under the second charter should begin 
after the termination of her voyage to San Francisco under the first. T., a 
part owner, effected insurance in the O. Company on his interest in the 
ship and charter from New York to Peru. Subsequently M., another part 
owner and master, insured the ship and charter in the same company for 
the voyage to San Francisco, Peru and Rotterdam. 

Reinsurances were effected by the O. Company in the S. Company on these 
risks to San Francisco, and thence to Peru, but no mention was made of 
the second charter to Rotterdam, and no intimation of it beyond correspond- 
ence regarding the voyage to Peru and rates which should be charged. 

Held, that a finding of facts substantially as above would not justify a con- 
clusion of law that the policy of the 8. Company covered the second 
charter. 

Held, that payment without objection of the insurances from New York to San 
Francisco and Peru by the 8. Company did not show the latter to be aware 
of the existence of two contemporaneous charters. 
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Held, that knowledge of the two charters, while freight could only be earned 
on one during its pendency, was a material fact which should have been 
communicated. 


Decree reversed. 
Slatement. 


This was a libel in admiralty, filed in the District Court of the 
United States for the Southern District of New York by the appellee 
upon a policy of marine insurance. A decree dismissing the libel 
was rendered in that court, which, on appeal, was reversed by the 
Circuit Court, and a decree entered in favor of the libelant. From 
that decree the present appeal has been prosecuted. 

The findings of fact made by the Circuit Court as the basis of its 
conclusions of law are as follows :— 


Facts found by the Court. 


1. At the several times hereinafter mentioned, the libelant and the 
defendant were insurance companies engaged in the business of in- 
suring against losses by perils of the sea. The libelant, to be re- 
ferred to herein as the Ocean Company, was incorporated under the 
laws of the State of Maine, and had its principal place of business 
at Portland, in that State. The defendant, to be referred to as the 
Sun Company, was incorporated under the laws of the State of 
New York, and had its principal place of business in the city of New 
York. 

2. On or about January 19, 1864, the Sun Company issued its 
open policy, No. 51,564, to the Ocean Company in the usual form for 
the insurance of cargoes at and from Cuba to Boston or Portland, it 
being, however, expressly understood and agreed that no risk would 
be taken under it unless the Ocean Company “take or have an 
amount on same risk equal to one half the amount covered by” the 
Sun Company. On 9th February, 1864, it was agreed in writing, noted 
upon the policy, that the policy should “cover such other risks as 
this (the Sun) company may approve and indorse” thereon. Under 
this new arrangement the clause limiting the risks to such as the 
Ocean Company retained an interest in to the extent named, to wit, 
an amount equal to one half that of the Sun, was kept in force; 
but February 24, 1864, the president of the Sun Company wrote to 
the Ocean Company as follows: “ We are willing that you be not 
obliged to retain a half risk when you do not wish to do so, but we 
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reserve the right to object to amounts returned, which it is not prob- 
able will be too great very often.” 

A copy of the policy issued, with the indorsements thereon, is 
printed in the [apostles] in this case as Exhibit No. 1. 

3. This policy was issued with the expectation that it would be 
used by the Ocean Company for the purposes of reinsurance, an 
arrangement for such a business on the part of the company having 
been made. 

4. December 24, 1863, Charles S. Pennell, as the owner and agent 
of the ship C. S. Pennell, of 975 tons burthen, and then lying in the 
harbor of Portland, Maine, chartered the whole of the vessel, includ- 
ing the staterooms in cabin not used by the officers, and deck- 
rooms not used for the crew or for sails and stores, to Sutton & Co., 
for a voyage from New York to San Francisco. No cargo was to be 
received on board except with the written consent of the charterers, 
and they were to pay “for the charter or freight” on the good and 
proper discharge of the cargo in San Francisco, $26,500, less two 

nd one half per cent commission. George M. Melcher was at the 
time master of the ship, and his primage on the freight money, if 
earned, would have been $1,325. This charter will be referred to as 
the San Francisco charter. 

5. After the making of this charter the vessel sailed from Port- 
land to New York, and was there put up and advertised by Sutton 
& Co. asa general ship for San Francisco. That firm at that time 
represented what was known as tke Dispatch Line of San Francisco 
packets. 

6. January 30, while the ship was in New York, loading under her 
San Francisco charter, and advertised for that voyage, her master 
chartered her again to the Peruvian Government. By the terms of 
this charter she was to sail from New York on or before June 1, 
1864, to San Francisco, and thence proceed, with all convenient dis- 
patch, to Callao, Peru, and from thence, if on inspection, she should 
be found to be well conditioned for the voyage, to the Chincha 
Islands for a cargo of guano to be taken to Hamburg or Rotterdam. 
The freight to be paid was at the rate of £4 per ton of 20 cwt., 
British net weight of guano, subject, however, to a deduction of five 
shillings per ton, if the vessel was not ready in Callao to proceed to 
Chinchas by December 15. This charter will be referred to as the 
Rotterdam charter. 

7. On the 5th February, 1864, while the ship wasin New York loading, 
Charles S. Pennell, a part owner, took from the Ocean Company & 
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policy insuring his interest in the ship for $8,000 against war risks, 
and his interest in the Rotterdam charter for $8,000 against ma- 
rine risk on the voyage between New York and Chinchas. In this 
policy the duration and locality of the risk was described as “ at 
and from New York, to, at, and from San Francisco, Callao and the 
Chinchas.” 

8. George M. Melcher was at the time owner of one eighth of 
theship, andmaster. Onthe 20th March he wrote one Sawyer, his agent 
at Portland, advising that the ship was about ready to sail, and di- 
recting that insurance be effected on his interest as follows :—-* 


War risk to San Francisco, ship 
Charter to San Francisco, $26,500—one eighth 


Rie Cie GTINOUE, CIOL: CBOs soci cece inccd dasantaceds nsosuasaaenes 
$19,425 


In the same letter it was said: “I think you had better put five 
or six thousand dollars more marine risk in case I should lose the 
ship.” 

9. Upon the receipt of this letter Sawyer applied to the Ocean 
Company for a policy upon the Rotterdam charter, primage, and 
personal effects to San Francisco. In doing so, he exhibited his let- 
ter of instructions and explained fully all the circumstances. The 
risk was accepted, and the policy issued March 23, in which the risk 
was described as follows :— 

“$6,550 on charter, $2,650 on primage, and also $1,500 on proper- 
ty on board ship Charles S. Pennell, at and from New York to San 
Francisco.” 

10. On the same day the Ocean Company insured the master for 
$3,000 on his interest in the ship during the whole of her voyage, 
describing the duration and locality of the risk as “at and from New 
York to, at, and from San Francisco and Chinchas, with usual liber- 
ties at Callao, to her port of advice and discharge in Europe.” 

11. On the same 23d of March the president of the Ocean Com- 
pany wrote the vice-president of the Sun as follows :— 





* The figures are according to the transcript furnished by the court. The apparent discrep- 
ancy, however, is immaterial to the issues’ 
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* * * “T also inclose returns for registry as follows * * * 
$5,000, ship C. S. Pennell, to San Francisco and Chinchas, war; 
$5,000 fr. of do. * * * BP. S—TI also inclose an additional re- 
turn for insurance on charter, primage and property per ship C. S. 
Pennell to San Francisco only.” 


The returns inclosed in this letter were as follows:— 


“To the Sun Mutual Insurance Company :— 

“Enter on open policy of this company No. 51,564, $5,000 on 
charter of ship Charles S. Pennell at from New York to, at, and from 
San Francisco and Callao to Chinchas. 

“ Rate, three per cent on board. 

“ New York, March 23, 1864. 

“J. W., V. P. Ocean Ins. Co. 
“Per G. A. W., Secr’y.” 


“To the Sun Mutual Insurance Company:— 

“ Enter on open policy of this company No. 51,564, war risk only, 
$5,000 on ship Chas. S. Pennell, at and from New York, to, at, and 
from San Francisco to Callao to Chinchas. 

“ Rate, three per cent on board. 

“ New York, March 23, 1864. 

“J. W., V. P. Ocean Ins. Co. 
“Per G. A. W., Secr’y.” 


“To the Sun Mutual Insurance Company :— 

“Enter on open policy of this company No. 51,564, $6,550 on 
charter, $2,650 on primage and $1,500 on property, on board ship 
Chas. S. Pennell, at and from New York to San Francisco, including 
war risk. 

“ Rate, six per cent on board. 

“New York, March 23, 1864. 

“J. W., V. P. Ocean Ins. Co. 
“ Per G. A. W., Secr’y.” 


The first and secund of these returns were for reinsurance on the 
risks taken for Charles S. Pennell, and the last on account of the 
risks taken in favor of the master on the Rotterdam charter and per- 
sonal property on board, from New York to San Francisco. The 
risk on the vessel, taken in favor of the master at the same time, was 
not reported to the Sun Company. 

12. Upon the receipt of this letter, with its inclosures, the presi- 
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dent of the Sun Company wrote the Ocean Company, under date of 
March 24, as follows:— 

“ Your favor of the 23d inst. is received, * * * and returns as 
stated. Those * * * on charter per Chas. S. Pennell $10,700 in 
conformity thereto. For the marine risk per Chas. S. Pennell, to San 
Francisco, thence to Callao and Chinchas, our regular tariff rate is four 
and one half per cent; the war risk is worth the same, but we 
propose to enter for both marine and war on $5,000 for four per 
cent.” 


13. To this the president of the Ocean Company replied, under 
date March 26, as follows:— 


“Your favor of the 24th inst. is received. I think, really, consid- 
ering that you have the risk on charter, primage aud property to San 
Francisco at full rates, you should take the war and marine to San 
Francisco and Chinchas on C. S. Pennell at six per cent, as there is 
or will be but little risk in the Pacific after leaving San Francisco. 
I can have both risks taken at less than these rates.” 


14. In response to this the vice-president of the Sun wrote, under 
date of March 28, as follows:— 


“Your favor of the 26th inst. is received with a return, * * * 
which is entered in conformity thereto, as have also been the returns 
of the 23d inst. per ship C. S. Pennell.” 


15. The indorsement of these returns upon the open policy was 
as follows:— 


1864. Vessel. From— To— 
March 23. Ship Chas. S. Pennell...N. Y., San Francisco.”.Callao & Chinchas 
Am’ts. Rate. Prems. 
On cliarter.............. @ D ccdnicawecsccecer ae 
1864. 
March 23. Ship Chas. 8S. Pennell...N. Y., San Francisco..Callao & Chin*has 
Am’ts. Prems, 
On vessel.............- $5,000 $150 war only 
“ New York, San Francisco, charter, 6,550; 6,393 war & marine 
* 66 “ primage, 2,650;6,159 =. ” 
= - . property, 1,500; 6,090 = 
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16. At the time these returns were made and accepted, the Sun 
Company had actual knowledge of the San Francisco charter, and 
had taken risks on cargo shipped on board the vessel to San Fran- 
cisco under it. 

17. When the returns were made by the Ocean Company to the Sun 
’ for acceptance and indorsement, no special mention was made of 
the Rotterdam charter, and no information was given the Sun Com- 
pany of what had transpired between the Ocean Company and the 
agent of the master when the insurance was effected. No allusion 
was made to the letter of the master to his agent, which was shown 
the president of the Ocean in connection with the application to 
that company, and the Sun Company had no other knowledge of the 
existence of the Rotterdam charter than such as is to be inferred 
from the correspondence which preceded the acceptance of the risk. 

18. Both the president of the Ocean Company and the vice-presi- 
dent of the Sun Company are dead. The first-named died in July, 
1869, and the last some time before Jan. 1, 1867. 

19. The ship sailed from New York to San Francisco about the 1st 
of April, 1864, having on board a full cargo under the San Francisco 
charter. Having met with a disaster on the voyage, she put into Rio 
Janeiro, where she was condemned and sold, and the voyage broken 
up. 

20. The loss under the risk taken in favor of Charles S. Pennell, 
both on the ship and Rotterdam charter, was paid by the Sun Com- 
pany without objection, October 23, 1865, and May 5, 1866. 

21. In due time after the loss occurred, the master filed with the 
Ocean Company his proofs under his policy on account of the Rotter- 
dam charter and his primage thereon. These proofs were promptly 
forwarded by the Ocean Company to the Sun, and no objections to 
their form were ever made. Payment was refused by the Sun Com- 
pany on the ground that the master was over-insured, and also upon 
the ground that the ship had been fraudulently cast away, and the 
Ocean Company was advised not to pay the claim on that account. 

22. Pursuant to this advice, payment was refused by the Ocean 
Company, and, in October, 1866, Melcher, the master, commenced 
suit upon his policy in the courts of Maine. 

23. Of the commencement of this suit notice was immediately given 
the Sun Company by the Ocean Company, and the Sun Company 
interested itself in the preparation for defense. An agent of those 
interested, including another company having a risk upon the voyage, 
was sent to Rio Janeiro to ascertain the facts in relation to the loss 
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and report. In the mean time, the suit upon the policy was suffered 
to remain in the court without being pressed. At the October term, 
1869, the counsel for the plaintiff insisting that something should be 
done, it was agreed, on behalf of the Ocean Company, that the case 
should, if possible, be tried at the January Term, 1870. In Novem- 
ber, or late in October, 1869, the counsel on the part of the Ocean 
Company visited New York for the purpose of having a personal in- 
terview in respect to the case with the officers of the Sun Company. 
He there met the then vice-president of the company. At the inter- 
view which then took place, the points of. defense that had been 
previously suggested by the companies having been discussed, the 
counsel stated that, in his opinion, they could not be sustained by the 
evidence, but that he intended to make the point that the Rotterdam 
charter was not included in the risk asdescribed in the policy. He 
said, however, that he had been informed by the attorneys who con- 
ducted the case for the plaintiff they had extrinsic evidence which 
would establish the liability and which they expected to introduce. 
The extrinsic evidence he considered inadmissible, but at the same 
time said that if admitted, the defense to the action would undoubt- 
edly fail. He then informed the Sun Company that upon the pres- 
entation of the evidence on the trial he should object to its admis- 
sion, and he had no doubt the presiding judge under the practice of 
that State, would take the advice of the Supreme Court upon that 
question before proceeding further. If the evidence was ruled out 
he expected to succeed in his defense, but if admitted he had little 
hopes. He did not at that time know precisely what the testimony 
would be, and he did not communicate to the company the particu- 
lar facts relied upon. 

24. At the conclusion of the interview he was instructed by the 
vice-president of the Sun Company to go forward with the defense, 
and make every point possible. He was paid at the time one hun- 
dred dollars, for which he gave a receipt, as follows :— 


“New York, Nov. 2d, 1869. 
“Received from the Sun Mutual Insurance Company one hundred 
dollars, on account of legal expenses and services for defending the 
Ocean Insurance Company, of Portland, from claims for loss on 
charter and primage in case of the ship C. S. Pennell, reinsured by 
the Sun Mutual Insurance Company for the Ocean Insurance Com- 
pany. 
“ Joun Ranp.” 
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25. At the April Term, 1870, the cause came on for trial, and the 
questions were raised upon the admissibility of the extrinsic evidence, 
and reported to the Supreme Court for its opinion. The testimony 
objected to included the deposition of Sawyer, the agent of the in- 
sured, as to what transpired between him and the Ocean Company 
at the time the insurance was effected ; the letter from the insured 
to Sawyer specifying the risk to be taken, and which was submitted 
to the company by the agent, as showing the authority under which 
he acted, and also the Rotterdam charter. 

26. On the 6th of October, 1870, the attorney of the Ocean Com- 
pany sent the Sun Company a copy of the case thus made, which 
contained a statement of the evidence offered and objected to. 

In the letter transmitting this document, the attorney said : “The 
question now presented to our court is simply whether he (the in- 
sured, shall be allowed to put in the testimony. If not allowed, there 
is an end of the case. If allowed, then we go to trial upon other 
points of defense.” 

26}. In reply to this the president of the Sun Company wrote as 
follows :— 


“New York, Oct. 15, 1870. 
“ Messrs. J. & E. M. Rann, Portland, Me. :— 


“Gents : Yours of 6th instant was duly received, also the printed 
documents which you sent, and which we have perused carefully. 

“Tt is shown by the testimony that the policy was made in ac- 
cordance with the application of the plaintiff, and that there was no 
misunderstanding in relation thereto calling for the admission of 
evidence outside of the policy to explain it ; certainly none would be 
admissible to contradict it, for that would be setting up a new con- 
tract other than the policy itself which is sued upon. 

“Tt is important, therefore, to have excluded all evidence tending 
to contradict the policy. By the policy, as made, the plaintiff in- 
sured on charter New York to San Francisco, $6,550 ; on primage, 
$2,650 ; on personal effects, $1,500. There is no such charter shown, 
but the plaintiff sets up a charter to San Francisco, and ports be- 
yond, as described in the charter party. The insurance of the 
charter to San Francisco was an insurance of only a part of said 
charter, not amounting even to a part insurance of the charter, be- 
cause as the charter party is to the effect that no money is to be paid 
by the charterers unless the whole round voyage is performed, and 
the contract being indivisible if no money was to be paid for the 
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passage to San Francisco, the plaintiff had no insurable interest in 
that part of the charter; besides, the ship was loaded to her full 
capacity, and was carrying full freight on said passage outside of the 
charter, which was covered under special policies. The plaintiff has, 
therefore, by the perils insured against in the policy, suffered no loss 
beyond what he has already been indemnified for under his policy on 
freight. The interest of the plaintiff in the passage to San Francis- 
co was, therefore, an impossible interest. I do not mean to say that 
he had no interest in the charter party, but the risk under our policy 
being only to San Francisco, ended before the charter party could by 
any possibility be performed. I think, therefore, that the main 
question is the question of interest, and think that the above reasons 
will be found sound in law. Please let me hear from you as to your 
opinion of them, and also as to your line of defense—what your 
points are—in order that I may be able to form some opinion as to 
the ultimate issue of the suit. Yours respectfully, 
* (Signed) J. P. Pautison, President.” 


27. In or about January, 1872, the Supreme Court decided that 
the testimony was admissible, and on the 16th of that month the at- 
torneys advised the Sun Company of the result, and sent a copy of 
the opinion delivered. They also said that the case would probably 
come up again for hearing in a week or two, and asked that papers 
of any kind relating to the defense in the possession of the Sun 
Company might be forwarded to them at once. 

28. Upon the receipt of this last letter the case was submitted by 
the Sun Company to its counsel in New York, who gave his opinion 
in writing to the effect “that the Sun Mutual Insurance Company’s 
liability under the reinsurance policy cannot be extended beyond the 
obvious import of the terms in which it is expressed. The letter of 
Melcher ordering the insurance not having been exhibited to them, 
nor the explanations of Sawyer made to them, they cannot be affected 
by them ; and hence, if the admission of extrinsic evidence as to 
what took place between Sawyer and the Ocean Company, when the 
original insurance was made, varies the case as between that com- 
pany and Melcher from what it appears to be on the face of the 
original policy, I cannot see that it is a matter that concerns the Sun 
Company.” 

29. January 29, a copy of this opinion was forwarded by the Sun 
Company to the attorneys in Portland, and attention called to its 
contents. 
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30. At the January Term, 1872, the cause was again tried, and the 
testimony being all in, the case was withdrawn from the jury and 
submitted to the court to enter such judgment as law and the evi- 
dence required. The point was directly made by the Ocean Company 
\that the policy never attached, because the ship never actually or 
legally sailed under the Rotterdam charter. 

31. On the 12th of July, 1872, the case having been printed, a copy 
was sent by the attorneys in Portland to the Sun Company, with a 
statement that the cause would come on for argument before the full 
bench in afew days. Permission was also asked to draw on the com- 
pany at sight for five hundred dollars on account of fees and dis- 
bursements. 

314. On the 5th of July, the Sun Company replied, denying its 
liability to pay fees, and saying that, “as the suit is against the 
Ocean Company and not against us, you must look to them for your 
fees.” It is also said in the letter that when tke payment of $100 
was made, in November, 1869, the case as subsequently developed 
was not fully understood. 

32. A judgment was afterwards rendered in the suit against the 
Ocean Company for $9,200, and interest from April 27, 1865. 

33. This judgment was satisfied by payments of the Ocean Com- 
pany, as follows :— 


PL Se ee ee ee ee eer er $4,234 29 
PUP TME OURO cA acho scspebeccscLegdeaahsactsneceneaseeuneReeceas 10,086 55 


34. The costs in the action which were included in the payment 
were $574.17. 

35. 'The account of the counsel in the cause for their professional 
services and disbursements, over and above the $100 paid by the Sun 
Company, was $1,164.70. This was also paid by the Ocean Company, 
July 23, 1873, and was reasonable. 

36. Payment of the amount of the judgment and the account for 
counsel fees was duly demanded of the Sun Company before the com- 
mencement of this suit, and refused. 

The following is the statement by the Circuit Court of its 


CONCLUSIONS OF LAW. 


1. The Sun Company’s policy covers the Rotterdam charter. 
2. The policy is not void because of any concealment by the Ocean 
Company. 
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3. The judgment in the Maine court against the Ocean Company 
is conclusive upon the issues there made and decided, and binds the 
Sun. 

4. This action is not barred either by the statute of limitations or 
by lapse of time. 

5. The Sun Company is bound in law to reimburse the Ocean for 
moneys expended on account of counsel fees, and the costs and ex- 
penses in defending the suit in the Maine court. 

6. The libelant is entitled to a decree against the defendant 
for— 


1. Amount paid in satisfaction of the Maine judgment $14,320 84 
2. Amount paid for counsel fees,’expenses, ete 1,164 70 


$15,485 54 
With interest from July 21, 1873, and the costs in both courts. 


Marruews, J. 

By the express terms of the act of Congress of February 16, 1875, 
defining the jurisdiction of this court, in cases such as the present, we 
are limited to a determination of the questions of. law arising upon 
the record, including the rulings of the Circuit Court, presented in a 
bill of exceptions. And, as was decided in the case of the Abbots- 
ford, 98 U.S., 440, and substantially repeated several times since 
(The Benefactor, 102 U. S., 214 ; The Adriatic, 105 U. S., 730; The 
Annie Lindsley, 104 U. S., 185 ; The Francis Wright, 105 U. S., 381), 
“the facts as found and stated by the court below are conclusive. 
The case stands here precisely as though they had been found by the 
verdict of a jury.” Or, as it was put in the case of the Annie Lind- 
sley, 104 U. S., 185-188: “The question, and the only question, 
which we can consider is, whether the facts found support the con- 
clusions of law and the decree.” The findings of fact being in the 
nature of a special verdict, we can go neither behind them nor be- 
yond them. We cannot correct them by inquirig into the evidence, 
nor supply any omissions by intendment or inference. The rule ap- 
plicable to special verdicts was stated in Collins vs. Riley, 104 U. S., 
322-327—“‘ that the special verdict must contain all the facts from 
which the law is to arise ; that whatever is not found therein is, for 
the purposes of a decision, to be considered as not existing ; that it 
must present, in substance, the whole matter upon which the court 
is asked to determine the legal rights of the parties, and cannot, 
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therefore, be aided by intendment or by extrinsic facts, although such 
facts may appear elsewhere in the record ”—which needs qualifica- 
tion in its application to such cases as the present ; for our jurisdic- 
tion, in cases of this description, extending to a determination of the 
questions of law arising upon the record, may be predicated of facts 
which appear in any part of it, whether admitted by the parties in 
the pleadings, or by stipulation, or found by the court. But it is es- 
sential that the findings of fact should state the facts, and not the 
evidence merely, even although the evidence be sufficient to establish 
the fact. Chief Justice Marshall stated this rule in Barnes vs. Wil- 
liams, 11 Wheat., 415, when he said: “ Although in the opinion of 
the court, there was sufficient evidence in the special verdict from 
which the jury might have found the fact, yet they have not found 
it, and the court could not, upon a special verdict, intend it. The 
special verdict was defective in stating the evidence of the fact in- 
stead of the fact itself. It was impossible, therefore, that a judg- 
ment could be pronounced for the plaintiff.” This was approved 
in Hodges vs. Easton, decided at the present term. And see Pren- 
tice vs. Zane’s Adm’r, 8 How., 470, and Norris vs. Jackson, 9 Wall, 
125. 

These observations have a material and important application in 
this case. 

It was essential to the establishment of the libelant’s right of re- 
covery to show that the risk insured against by the policy sued on, 
was the same which the libelant was adjudged liable for on its 
policy to Melcher. The policy of the respondent in this suit, al- 
though in substance a reinsurance, was not so in form. It did not 
describe the risk by reference to the policy of the Ocean Company, 
so that the identity between the two could be ascertained by mere 
comparison. it did not, in fact, allude to any such policy. The 
risk is described, solely, by words descriptive of the property in- 
sured, without a definition of the interest of the assured. It be- 
came necessary, therefore, to aver the identity of the two insur- 
ances. This the libel does. But, as it is denied in the answer, it 
became necessary to prove it. The finding of facts, however, in the 
Circuit Court does not assert it. It contains other facts bearing 
on the question. But the conclusion itself is stated, not as a fact, 
but as a conclusion of law, from the facts found—the facts and the con- 
clusions of law having been separately stated, as expressly required 
by the act of Congress. The first conclusion of law, in the state- 
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ment made by the Circuit Court, is that “ the Sun Company’s policy 
covers the Rotterdam charter.” 

The question, therefore, presented to us on this appeal is, not 
whether that might be true as a conclusion of fact from the cir- 
cumstances stated in the findings of fact, but whether, upon the facts 
found, it must be true as a matter of law. 

The distinction is obvious and important. The circumstances in 
evidence might be such that a jury or a court sitting to try the case 
without a jury would believe, as the more reasonable probability, 
according to the ordinary and observed course of human conduct, 
that the fact disputed had or had not actually taken place ; and in 
that case the inference would be one of fact. On the other hand, 
the facts found might be such as to be, in point of law, inconsist- 
ent with any supposition, except that of the existence or non-exist- 
ence of the fact in controversy, in which case the conclusion is neces- 
sary, independently of any belief based upon what is more or less 
probable, because the law declares the uniform effect of such a state 
and condition of circumstances. The difference is between presump- 
tions of facts and rebuttal presumptions of law, or presumpt.ones 
juris tantum, as distinguished from presumptiones juris et de jure, ac- 
cording to the classification of Best (Law of Evidence, § 314, 4th 
English ed.), who states the practical test for distinguishing them 
thus: § 323. “|Where a presumption of law is disregarded by a 
jury, a new trial will be granted ex debito justitie ; but where the pre- 
sumption disregarded is only one of fact, however strong or obvious, 
the granting a new trial is at the discretion of the court in banc.” 

In other words, when the testimony has been sifted and weighed, 
and the actual circumstances of the transaction stated in a connected 
form, the law, by means of its presumptions, determines whether 
they establish such a relation between the parties as to give rise 
to reciprocal rights and obligations, and if so, what legal conse- 
quences have followed. The issue to be determined may be one, 
in form, merely of fact, as whether a particular contract was made, 
or whether one or both of the parties have been guilty of negli- 
gence. The circumstances of the entire transaction having been 
ascertained and stated, the issue is determined by the interpretation 
which the law puts upon them. This is an office quite distinct from 
ascertaining the circumstances themselves by the process of reduc- 
tion from the original mass of evidence. It involves only a consid- 
eration of the facts as found, in their relation to each other, in view 
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of fixed legal presumptions, in order to determine and declare the 
effect to be given to them as a connected whole. 

This is the same rule which, after much consideration, was estab- 
lished in the case of the United States vs. Pugh, 99 U. S., 265, in 
reference to the examination of the judgments of the Court of 
Claims, and which we reiterate here, as equally applicable to appeals 
from the decrees in admiralty of the Circuit Courts of the United 
States under the act of 1875. In that case one of the issues to be 
determined was whether the proceeds of the sale of the captured 
property belonging to the claimant had been paid ivto the Treas- 
ury. No direct proof to that effect had been given, but if shown at 
all, it was by way of inference from certain circumstantial facts which 
had been established by the evidence, which were set forth in the 
finding of the court below. The Chief Justice said upon this point: 
“Confessedly, the court has found all the facts which have been di- 
rectly established by the evidence. These facts are not evidence in 
the sense that evidence means the statements of witnesses or doc- 
uments produced in court for inspection. They are the results of 
evidence, and whether they establish the ultimate fact to be reached 
is, if a question of fact at all, to say the least, in the nature of a 
question of law. If what has been found is, in the absence of any- 
thing to the contrary, the legal equivalent of a direct finding that 
the proceeds of this claimant’s property have been paid into the 
Treasury, the judgment is right ; otherwise it is wrong. The in- 
quiry thus presented is as to the legal effect of facts proved, not of 
the evidence given.to make the proof,” etc. * * * “The rule 
relieves us from the necessity of considering the evidence at all, 
and confines our attention to the legal effect upon the rights of the 
parties of the facts proven as they have been sent up from the court 
below. In this way the weight of the evidence is left for the sole 
consideration of the court below, but the ultimate effect of the facts, 
which the direct evidence has established, is left open for review 
here on appeal.” 

Tried according to this standard, we are quite clear that the con- 
clusion under examination cannot be sustained. 

The facts material to the point, and which, in our opinion, justify 
and require this result, are as follows — 

The language of the policy sued on, descriptive of the risk as- 
sumed, is, “$6,550 on charter, $2,650 on primage, and $1,500 on 
property on board ship C. S. Pennell, at and from New York to San 
Francisco.” The proposal for this insurance was made March 23, 
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1864, by letter. The vessel, at that time lying at New York, had been 
previously chartered to her full capacity for a voyage from New 
York to San Francisco, of which both companies had knowledge ; 
and on January 30, 1864, was chartered by Melcher, her master, to 
the Peruvian Government, by the terms of which charter she was to 
sail from New York on or before June 1, 1864, to San Francisco, and 
thence proceed, with all convenient dispatch, to Callao, Peru, and 
from thence, if on inspection she should be found well conditioned 
for the voyage to the Chincha Islands for a cargo of guano to be 
taken to Hamburg or Rotterdam. Of this second charter the Ocean 
Company had full knowledge, having, on February 5, 1864, insured 
to Pennell, a part owner, his interest in both the ship and this charter 
on the voyage described as “at and from New York to, at, and from 
San Francisco, Callao, and the Chinchas.” And on March 20, 1864, 
Melcher, one-eighth owner and master, by letter to his agent, Sawyer, 
directed the latter to insure his interest in the ship and both charters, 
specifically describing them, and primage and personal effects on 
board. Sawyer, exhibiting this letter to the Ocean Company and 
explaining fully the circumstances, that company issued one policy 
to Melcher, describing the risk in the same words as those used in 
the policy sued; and by a separate policy insured $3,000 on his in- 
terest in the ship during the whole voyage, described as “at and 
from New York to, at, and from San Francisco and Chinchas, with 
usual liberties at Callao, to her port of advice and discharge in 
Kurope.” 

The letter of March 23, 1864, from the Ocean Company to the 
Sun Company, containing the return of the insurance involved in this 
suit, included two others, both of which were accepted, one of $5,000 
“on charter of ship Charles S. Pennell, at and from New York to, at 
and from San Francisco and Callao to Chinchas;” the other, a war 
risk only of $5,000 on the ship, on voyage described in the same 
words. The correspondence between the companies on the subject, 
at the time these risks were assumed, undoubtedly contains a refer- 
ence to a voyage from New York to San Francisco, and thence to 
Callao and Chinchas, and of two insurances on charter, in one of 
which the voyage is described as including New York and Chinchas 
via San Francisco and Callao, and the other from New York to San 
Francisco; but there is nothing which indicates with any conclusive 
force that there were two distinct charters, and certainly nothing to 
indicate that there was one which included the return voyage from 
the Chinchas to Rotterdam. And in respect to the latter, it is 
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found, as a fact, that “the Sun Company had no other knowledge of 
the existence of the Rotterdam charter than such as is to be inferred 
from the correspondence,” which, as we have just stated, and as must 
appear from the full text of the letters set out in the findings, com- 
municated no knowledge of such a charter whatever. 

It will not suffice to say, as was said in argument, that the lan- 
guage of the correspondence and of the three contemporaneous in- 
surances was such as to give the Sun Company notice of a voyage 
and charter beyond San Francisco, as well as of one to that port 
from New York, and that they must include distinct interests, so 
that, upon inquiry, it might have become informed of all the partic- 
ulars of the Rotterdam charter. For the question is not one of no- 
tice sufficient to suggest further inquiry, and of due diligence in 
prosecuting it, disregard of which may be alleged as laches, but 
whether the minds of the parties in fact met in a common under- 
standing, so as to consummate the contract sued on. And to show 
that it was necessary to prove, in the absence of express words, and to 
resolve the ambiguity arising upon the evidence, that, from the cir- 
cumstances, in point of fact, the Sun Company must have intended 
to insure an interest in the Rotterdam charter. Proof of its actual 
knowledge that such a charter was in existence would be only one 
step in that direction, and even that is wanting. Had it been sup- 
plied, the burden of proof would have still remained with the libel- 
ant to show that it was meant by both parties to describe that par- 
ticular risk, under an insurance upon a charter during a voyage de- 
scribed as at and from New York to San Francisco. 

It is admitted that the language of the policy does not of itself 
import an insurance of a charter beyond one during the voyage 
described. Prima facie, indeed, it describes a charter terminating 
with that voyage, and not beyond. In the action brought by Melcher 
against the Ocean Company in Maine, and determined in the Su- 
preme Court of that State, it was claimed by the defendant that the 
language of the policy conclusively described a charter party limited 
to the description of the voyage, and that proof was not admissible 
to show that any other existed and was the one meant. And it was 
held in that case, in substance, that without such proof there could 
be no recovery ; but that, inasmuch as a description of the voyage 
during which the risk was insured did not, necessarily, determine the 
extent of the charter party under which the freight was to be earned 
it appearing from extrinsic evidence that the two charter parties ex- 
isted to which the insurance might apply, a latent ambiguity was dis- 
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closed which was susceptible of explanation by parol evidence. And 
accordingly, upon proof of the communications between Melcher 
and the Ocean Company, not imade known at any time to the Sun 
Company, the former was adjudged to have insured by its policy 
his interest in the Rotterdam charter. Without that proof he must 
have failed in his litigation. It cannot be claimed that such proof is 
admissible to explain the contract of the appellant. 

Nor is the liability of the latter affected by the fact that its policy 
is one of reinsurance in fact ; nor by the circumstance that it aided 
in the maintenance of the defense in the suit against the Ocean Com- 
pany ; nor by the result and judgment in that action. 

The policy, although a reinsurance, is a contract, which, like 
others, must be construed according to its terms, and the same am- 
biguity arises in respect to it that was found to exist in respect to 
the originalinsurance. The Sun Company, in maintaining the de- 
fense in aid of the Ocean Company, that the policy of the latter did 
not cover an insurance of Melcher’s interest in the Rotterdam 
charter, maintained also, what it has continued to do in this suit, its 
own defense against the changed claim of the Ocean Company which 
the latter now asserts, with the advantage that its defense cannot be 
overcome by proof of explanations outside of the policy itself, such 
as defeated the libelant in its contest with Melcher. And the judg- 
ment rendered in favor of the latter, upon the point in question, as 
to what was in fact the contract mede with him by the Ocean Com- 
pany, is no adjudication against the appellant, as to what is the con- 
tract between the parties to this suit ; for, it is only upon the pre- 
supposition of the identity of the subject-matter of the two con- 
tracts, that it could be pretended that the judgment against the 
Ocean Company would be admissible in evidence, for any purpose 
material here, against the Sun Company. To admit it as evidence of 
that identity is a pure petitio principii. Accordingly, it was an addi- 
tional and substantive error in the Circuit Court to find, as a con- 
clusion of law, as it did, that “the judgment in the Marine Court 
against the Ocean Company is conclusive upon the issues there made 
and decided, and binds the Sun.” It was, of course, conclusive 
upon the Ocean Company, but was not even admissible in evidence 
against the Sun Company; without prior proof that the policy of the 
latter company was intended to cover the Rotterdam charter. 

Much reliance is placed, in argument in support of this contention 
on the part of the libelant, upon the circumstance, stated in the find- 
ings of fact ; that “the loss under the risk taken in favor of Charles 
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S. Pennell, both on the ship and Rotterdam charter, was paid by the 
Sun Company, without objection, October 23, 1865, and May 5, 
1866.” These iosses were paid on the two insurances effected con- 
temporaneously with that sued on in this proceeding, in which the 
voyage described was, “at and from New York to, at, and from San 
Francisco and (to) Callao to Chinchas.” But, at most, this only gives 
rise to an inference that these two insurances were intended to 
cover some charter, other than the one from New York to San Fran- 
cisco, and, indeed, is not conclusive as to that. It certainly does not 
establish, even in respect to them, that they were understood, at the 
time the insurances were effected, to cover a risk upon an interest in 
the Rotterdam charter, or any charter in force during the voyage 
from New York to San Francisco ; much less, can it be said, that any 
admission can be implied, from such payment, that the risk, described 
as upon ship and charter during the extended voyage to Callao and 
the Chinchas, although described as commencing at New York, was 
identical, so far as the charter was concerned, with that in the policy 
sued on, in which the voyage is described as from New York to San 
Francisco. In any aspect, the circumstance’ relied on is merely 
argumentative. The Sun Company may have made the payment in- 
advertently, without consideration of its strict rights. It certainly is 
not conclusive as an admission of liability in this case, for it has no 
element of estoppel, and to justify the conclusion of law sought to be 
drawn from it, would be to give it that effect. 

The fact that the Sun Company participated in the defense of the 
Ocean Company in the action brought by Melcher, and the com- 
munications between the companies in respect to it, so far as they 
are set out in the findings of fact, are, in our opinion, equally with- 
out effect, and do not amount either to an admission of liability or to 
an agreement to be bound by the result of that litigation ; and hav- 
ing carefully considered all the circumstances found and relied on, 
without further special mention of them, we are constrained to say 
that they do not, either singly or together, sustain the conclusion 
that “the Sun Company’s policy covers the Rotterdam charter.” 

This conclusion is, in our opinion, greatly strengthened by the con- 
sideration of other facts set out in the finding, which, while they 
tend to show that as a matter of fact the Sun Company did not in- 
tend to reinsure Melcher’s interest in the Rotterdam charter, furnish 
also a distinct ground of defense, as matter of law, if the fact had 
been otherwise, and negative the second conclusion of law announced 
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by the Circuit Court, that “the policy is not void because of any 
concealment by the Ocean Company.” 

The situation was this : There were two concurrent charters on the 
ship, both which were treated as in force during the one voyage from 
New York to San Francisco, in the course uf which she was lost. The 
first charter covered a full cargo, and no additional freight could be 
simultaneously earned under the second, for no part of the cargo 
contemplated by it could be on board till after the voyage under the 
first charter had been completed. In case of loss during that voyage, 
consequently, there could be no salvage of freight applicable to the 
second charter. Melcher was master and owner of one eighth of the 
ship. On March 20, 1864, he instructed his agent, Sawyer, by letter 
shown to the Ocean Company, to effect insurance on his behalf 
against war risk on ship, and generally on his interest in both charters 
specifically, besides primage, and on his personal effects, amounting 
in all to $19,425, and in the same letter said: “I think you had 
better put $5,000 or $6,000 more marine risk in case I should lose 
the ship.” The Ocean Company accepted the risk on the Rotterdam 
charter, primage, and personal effects to San Francisco, and on the 
same day insured the master for $3,000 on his interest in the ship 
during the whole of her voyage, describing the duration and locality 
of the risk as “at and from New York to, at, and from San Francis- 
co and Chinchas, with usual liberties at Callao, to her port of advice 
and discharge in Europe.” This latter insurance was not made 
known to the Sun Company, nor was it informed of any of the com- 
munications that had taken place between the Ocean Company and 
Melcher, including the contents of the letter to Sawyer. 

It thus appears that at the time of the loss Melcher had insurance 
on two concurrent charters and his primage theron during one 
voyage, being insured, besides his interest in the ship, on double the 
amount of its possible earnings of freight for one voyage. This 
fact was known to the Ocean Company at the time, and was not com- 
municated by it to the Sun Company, which was without other 
knowledge upon the subject, and executed its policy to the Ocean 
Company in ignorance of it. 

That knowledge of the circumstance was material and important 
to the underwriter as likely to influence his judgment in accepting 
the risk we think is so manifest to common reason as to need no 
proof of usage or opinion among those engaged in the business. It 
was a flagrant case of over-insurance upon its face, and made it the 
pecuniary interest of the master in charge of the ship to forego and 
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neglect the duty which he owed to all interested in her safety. Had 
it been known, it is reasonable to believe that a prudent underwriter 
would not have accepted the proposal as made, and, where the fact 
of the contract is in dispute, as here, corroborates the denial of the 
appellants. The concealment, whether intentional or inadvertent, we 
have no hesitation in saying, avoids the policy, if actually intended 
to cover the risk for which the claim is made. 

In respect to the duty of disclosing all material facts, the case of 
reinsurance does not differ from that of an original insurance. The 
obligation in both cases is one uberrime fidei. The duty of com- 
munication, indeed, is independent of the intention, and is violated 
by the fact of concealment even where there is no design to deceive. 
The exaction of information in some instances may be greater in a 
vase of reinsurance than as between the parties to an original insur- 
ance. Inthe former, the party seeking to shift the risk he has taken 
is bound to communicate his knowledge of the character of the 
original insured, where such information would be likely to influence 
the judgment of an underwriter ; while in the latter, the party, in 
the language of Bronson, J., in the case of the N. Y. Bowery Fire 
Ins. Co. vs. New York Fire Ins. Co., 17 Wend., 359-367, is “not 
bound nor could it be expected, that he should speak evil of 
himself.” 

Mr. Duer (Lect. 13, pt. 1, § 13 ; 2 Ins., 398) states as a part of the 
rule, the following proposition :— 

“§ 13. The assured will not be allowed to protect himself against 
the charge of an undue concealment, by evidence that he had dis- 
closed to the underwriters, in general terms, the information that 
he possessed. Where his own information is specific, it must be 
communicated in the terms in which it was received. General terms 
may include the truth, but may fail to convey it with its proper force 
and in all its extent. Nor will the assured be permitted to urge, as 
an excuse for his omission to communicate material facts, that they 
were actually known to the underwriters, unless it appears that their 
knowledge was as particular and full as his own information. It is 
the duty of the assured to place the underwriter in the same situa- 
tion as himself; to give to him the same means and opportunity of 
judging of the value of the risks ; and when any circumstance is 
withheld, however slight and immaterial it may have seemed tu him- 
self that, if disclosed, would probably have influenced the terms of 
the insurance, the concealment vitiates the policy.” 

This statement is sustained by the authorities cited—Ely vs. Hal- 
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lett, 2 Caines, 57; Moses vs. Delaware Ins. Co., 1 Wash. C. C. R., 
385, and, in our opinion, is a necessary deduction from the nature 
and spirit of the contract of insurance. It applies with peculiar force 
in the present case, as every sentence of the rule is a condemnation 
of the Ocean Insurance Company in imposing upon the appellant 
the whole risk of the insurance, without communicating its knowledge 
of the circumstances, which might have made the latter as unwilling 
to assume it, as they seem to have made the former unwilling to re- 
tain even a share of it. 

For these reasons, and without passing upon other questions dis- 
cussed, the decree of the Circuit Court is reversed, and the cause 
remanded with directions to enter a decree dismissing the libel; and 
it is accordingly so ordered. 


Mutter, J., dissenting. 
I do not concur in the opinion of the court. 


It proceeds, asI think, upon an erroneous view of the principles 
of reinsurance. 

It places the reinsurer in the exact condition of a joint insurer, or 
of an original insurer of the risk of the party first insured. 

In point of fact, the Sun Company insured the Ocean Conipany 
against the risk which the latter incurred by its policies, and unless 
there was misrepresentation, fraud, or intentional concealment by 
the Ocean Company, the Sun Company should pay the loss which 
the other sustained, and against the hazard of which it agreed to in- 
sure the Ocean Company. 

The long course of dealing between the two companies showed 
that the Sun Company was in the habit of reinsuring for the Ocean 
Company without inquiry into the particulars of the risk, and in 
this case there was no reason for any special communication of the 
circumstances of the risk by the Ocean to the Sun Company. 

I am authorized to say that the Chief Justice and Mr. Justice 
Bradley concur with me in this dissent. 





Report of Decisions. [ March, 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Clarion County. 


BEN FRANKLIN FIRE INS. CoO. 
vs, 


FLYNN anp HAMM.* 


A clause in a policy of fire insurance requiring the insured in case of loss 
to furnish proofs thereof to the company as soon as possible after the fire, 
will be construed to mean that the insured must furnish said proofs within 
a reasonable time after the fire. 

Where in such cases the insured furnishes said proofs within thirty days from 
the date of the fire, the delay will not be held so unreasonable as to pre- 
clude the submission to the jury of the question whether or not the terms 
of the policy have been complied with 

Where a fire insurance company propose to defend themselves from liability 
for a loss occurring under a policy issued by them on the ground of the 
breach of a collateral condition contained in the policy, said breach must 
be promptly taken advantage of—nothing else must be alleged as a reason 
for non-payment, and especially must not the insured be led astray 
by propositions of settlement on grounds otuer than that of the alleged 
breach of the condition. 

It is the duty of a fire insurance company, when proofs of loss are furnished 
to them in due time, to notify the insred of any formal defects which may 
be discovered therein and to have them corrected. 

A policy of fire insurance contained a clause requiring the insured to furnish, 
in case of loss, a statement to the company of all the other insurances on 
the property, together with copies of the written parts of the policies, 
which statement was to be sworn to before the justice of the peace living 
nearest to the place where the property was situate. A loss having oc- 
curred under’ the policy, the insured forwarded to the company, together 
with proofs of loss, a statement containing the names of the various other 
companies in which the property was insured, the numbers of the policies, 
the amount of each one, and an averment that the written parts of said 
policies were substantially the same as that of the company’s own policy 


* Decided October 1. Reported in 98 Pa., 627. 
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Said statement was sworn to before a notary living where insured resided, 
some five or six miles from place of loss, and not before the justice of the 
peace living nearest to said place. A meeting of agents of the 
various companies that had issued policies on the property was 
afterwards convened, by whom the loss was adjusted. A copy of said 
adjustment was afterwards, at the request of an agent of the particular 
company in question, furnished to him. The insured afterwards drew a 
draft on said company for the amount of his policy, which, however, was 
not accepted, the secretary stating that the loss was not yet due, and that 
there was some hitch in the adjustment. The insured afterward drew a 
second similar draft, acceptance of which was for the same reason refused, 
the secretary offering, however, to compromise the claim on the same basis 
as that for which several other companies had compromised. Insured ac- 
cepted this proposition, and subsequently blank proofs of loss were fur- 
nished to him, with a request that he would send corrected proofs, the same 
as those furnished to other companies. He subsequently demanded pay- 
ment of the amount for which he had compromised, but was refused on the 
ground that his statement of insurances had not been such as was required 
by the terms of the policy. In an action subsequently brought by him 
against the company to recover the amount of the policy. 

Held, that there was sufficient evidence to warrant the court in submitting to 
the jury the question whether the company defendant had not by its 
action waived a literal compliance with the terms of the policy. 

Semble, that the insured had substantially complied with the requirements of 
the policy in regard to furnishing a statement of other insurances, and that 
the court would have so held had they been called upon so to do. 


While it is true, according to the strict rules of pleading, that if an allega- 
tion be made in the declaration which, though immaterial in the pleadings, 
may be material on the trial, it must be proved as laid, yet this principle 
will not in our practice be very strictly applied. 

Although, therefore, the declaration in the case above stated averred a waiver 
of the conditions of the policy in a manner different from that which the 
plaintiff offered to prove on the trial. 


Held, that this circumstance constituted no obstacle to the admission of said 
offer of evidence. 


This was an action of covenant by John Flynn and G. S. Hamm, 
trading as Flynn & Hamm, against the Ben Franklin Insurance 
Company, of Allegheny, Pa., upon two policies issued by said com- 
pany to the plaintiffs upon a stock of general merchandise in the 
plaintiffs’ store in Turkey City, Clarion County. The policies were 
dated May 3d, 1878, and July 1st, 1878, respectively, the former for 
$750, the latter for $1,000. The policies were alike in form, and 
contained, inter alia, the following condition :— 


“9. Persons sustaining loss or damage by fire shall forthwith 
give notice of said loss to the company; and as soon thereafter as 
possible render a particular account of such loss, signed and sworn 
to by them, stating any and what other insurance has been made 
on the same property, giving copies of the written portion of all 
policies thereon, also the actual cash value of the property and 





218 Report of Decisions. [ March, 


their interest therein, for what purpose and by whom the building 
insured, or containing the property insured, and the several parts 
thereof, were used at the time of their loss, when and how the fire 
originated; and shall also produce a certificate under the hand 
and seal of a magistrate or notary public (nearest to the place of 
the fire, not concerned in the loss as a creditor or otherwise, nor 
related to the assured), stating that he has examined the circum- 
stances attending the loss, knows the character and circumstances 
of the assured, and verily believes the assured has without fraud 
sustained loss on the property insured to the amount which such 
magistrate or notary public shall certify.” 


Flynn and Hamm had at the same time additional insurance on 
the same stock of goods in nine other companies to the amount 
of $11,250. 

Their store and stock of goods were destroyed by fire July 15, 
1878. They “forthwith” gave notice of the fire and loss to the in- 
surance company defendant, in accordance with the first clause of the 
above-recited condition. 

On August 12, 1878, the plaintiffs forwarded to the company de- 
fendant formal proofs of loss, sworn to by the plaintiff Hamm be- 
fore a notary public of Edenburg, Pa.—distant five to six miles 
from the place of the fire—containing, infer alia, a schedule showing 
the actual cash value of the property insured, immediately preced- 
ing its destruction; also a schedule of the several companies in 
which the plaintiffs held additional insurance, the amounts of the 
policies, &e. These proofs of loss contained the following: “ The 
written portion of which policies are substantially the same as the 
Ben Franklin policy, aforementioned, as per schedule attached.” 
The defendant company received the proofs of loss on August 14, 
1878. 

On the trial, before Jenks, P. J., the defendants claimed that the 
proofs of loss failed to comply with the requirements of the ninth 
condition of the policies, and were insufficient for the following rea- 
sons: Because not rendered “as soon as possible” after the fire; 
because not sworn to before a magistrate or notary public resid- 
ing nearest the place of the fire, it being in evidence that a duly 
qualified magistrate resided at Turkey City; because the written 
portion of all policies in force were not copied at length in said 
proofs; and because of general want of particularity in detail. The 
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plaintiffs, while not admitting that the proofs of loss were in- 
sufficient, offered the following evidence to show that the company 
had waived all proofs of loss, viz.: that in pursuance of notice to 
all the companies, a meeting was held in Emlénton on July 25, 
1878, for the purpose of adjusting the losses payable by the several 
companies, at which an adjustment of the loss was made; that one 
Simon Drum, an agent of the defendant company, visited the scene 
of the fire and came to Emlenton on the day of the meeting; that 
he was invited to attend said meeting, and promised to do so, but 
did not; but after the meeting he asked for and obtained a copy of 
the adjustment which had been made; that in the early part of Oc- 
tober, 1878. the plaintiffs drew a draft on the defendant company in 
favor of Joseph Horn & Co. for $1,339.48, being the proportion of 
the amount of loss due by the defendant company according to the 
adjustment made with the other companies; that this draft 
was presented to the company by the book-keeper of Horn & 
Co., and the acceptance was refused by the secretary on the 
ground “that the loss was not due, and would not be for a month, 
and that there was some hitch in the adjustment of the loss,” but 
that no objection was then made on the proofs of loss; that the 
plaintiffs, thereupon, on October 10, 1878, drew other drafts on the 
company defendant, in favor of G. W. Dilworth, who presented the 
same to the secretary of the company for acceptance or payment, 
which was refused on the same ground as the former draft had been 
refused; but that on the second visit by Dilworth to Riddle, the sec- 
retary of the company defendant, the latter agreed to pay the loss 
upon the same basis as that for which other companies had compro- 
mised, which would reduce the claim to $1,050; that this proposition 
was accepted by the plaintiffs, and then Dilworth called a third time 
with the policies, and Riddle again declined payment, saying there 
was error in the proofs. 

This evidence was objected to principally on the ground of vari- 
ance, the offers being to show a general waiver, while the declaration 
averred a special waiver in the following terms :— 


“ And plaintiffs say that notice of loss, preliminary proofs and all 
conditions in said policy to be performed and kept by plaintiffs, 
were waived by defendant, to wit: On the 17th day of July, a. p., 
one thousand eight hundred and seventy-eight, said defendant, de- 
nying all liability for said loss, and pretending said policy and risk 
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had been canceled and terminated previous to said loss, when in 
truth and in fact the same had not been canceled or terminated, but 
was still in full force and obligatory on defendant.” 


Objection overruled: exception. 


The defendant put in evidence the following letter, sent by the 
secretary of defendant company to the plaintiffs on or about the day 
of its date:— 


“ ALLEGHENY, October 16, 1878. 

“Messrs. Ftynn & Hamm, , Pa. 

“Dear Strs:—Inclosed we hand you two blank proofs of loss, on 
which you will please send us corrected proofs of your loss at 
Turkey City, the same as furnished the other companies, and oblige, 

“Yours respectfully, 
G. D. Riwpte, Sec’t.” 


The defendants presented, inter alia, the following points :— 

3. The preliminary proofs or particular account of the loss as re- 
quired by condition No. 9 of these policies to be furnished by the 
plaintiffs, are conditions precedent to their right of recovery, and the 
determination of their sufficiency is for the court; and unless found 
by the court to be sufficient in this case, or their sufficiency expressly 
or impliedly waived by defendant, plaintiff cannot recover. 

Answer—We do not think the proofs of loss sufficiently specific, 
unless the jury find under the evidence that the destruction of books 
and bills and goods was so great that the plaintiffs could not furnish 
one more full; but proof of loss or the sufficiency thereof may be 
waived by the company. For further answer, refer to plaintiffs’ 
third, fourth and fifth points (repeated infra). 

4. That the paper purporting to be a statement of their loss 
claimed in this case, dated August 12, 1878, is not such particular 
account of such loss, signed and sworn to by them, as is required by 
condition No. 9, attached to and made part of such policies. 

Answer—For answer to this point we refer our answer to defend- 
ants’ third point, which reads as follows: “ We not think the proofs 
of loss sufliciently specific, unless the jury find under the evidence 
that the destruction of books and bills and goods was so great that 
the plaintiffs could not reasonably furnish one more full;” and for 
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further answer refer to third and fourth of plaintiffs’ points (repeated 
infra). 

5. That to constitute a waiver of sufficiency of preliminary proofs, 
or the particular account of the loss under condition No. 9, plaintiff 
must show some official act or declaration by the company prior to 
the expiration of the time within which such account is required to 
be furnished, dispensing with it—something from which the plaintiffs 
might reasonably infer that defendant did not mean to insist upon it; 
that such waiver never occurs unless intended by the company, or 
unless the act relied on ought in equity to estop the company from 
denying it; mere silence is not enough; that after the expiration of 
the time for furnishing such account of loss under said condition, or 
after the actual furnishing of some account in this case, which, if 
found to be sufficient, nothing but the express agreement of the 
company could revive or revivify the contract. 

Answer—We cannot affirm this point as stated, and for answer 
refer to plaintiffs’ third, fourth and fifth points, which we now re-read 
and affirm, as follows:— 


(3.) “If the defendant received notice, as mentioned in second 
point, and the scene of the tire was visited by Simon Drum, a gen- 
eral agent of the company defendant, who was afterwards requested 
by one of the plaintiffs to meet with the adjusters and examine 
books and papers of plaintiffs’,and after promising to do so, but 
did not; and, furthermore, that defendant received proofs of loss 
and retained same until by the terms of the loss became payable, 
and in the mean time negotiated with the plaintiffs or their agents 
for a settlement, and afterwards demanded corrected proofs with- 
out stating wherein same were to be corrected, verbally demanded 
simply a reduction of the amount called for m said proofs, such 
facts are evidence to the jury from which they may find a waiver on 
part of the defendant of any part or portion of the preliminary 
proofs.” 

(4.) “If the jury find the facts as stated in the last point, such 
facts are evidence from which they may find a waiver of the require- 
ment in the policy regarding the magistrate or notary public from 
whom a certificate should be obtained, and any defect therein, and 
also because of the absence of any objections to such preliminary 
proofs at the time of their reception, or within a reasonable time 
afterwards.” . 

(5.) “If the jury find from the evidence that the defendant com- 
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pany, by its secretary or other executive officer, waived any portion 
or part of the requirements of the policies regarding preliminary 
proofs or particular account, it would have the effect to strike the 
same out of the contract, and the officers of the insurance company 
could not thereafter rightfully demand or require the plaintiffs to 
make new or additional proofs of loss supplying the requirement 
waived.” 


9. The interviews and conversations between Riddle, secretary of 
the company, and Dilworth and Thorn, third parties with no privity 
of interest, and occurring long after the expiration of that reason- 
able time within which plaintiffs were required to furnish complete 
proofs of loss under condition No. 9 of the policies, constitute no 
waiver, nor do they furnish evidence from which a waiver may be 
inferred by the jury, of the said conditions by the company. 

Answer—The conversations referred to in this point are evidence 
which we think proper for the consideration of the jury; they must 
determine under all the evidence and the instructions given, whether 
there ws or was not a waiver. 

11. That plaintiffs have proved no express waiver, and have 
offered no sufficient evidence of an implied waiver by the company 
of the sufficiency of the preliminary proof under the ninth condi- 
tion of the policies, and therefore they cannot sustain this action. 

Answer—We decline to answer this point as requested. We refer 
the question to be determined by the jury under all the evidence 
and the instructions we have given. 

Verdict for the plaintiffs for $1,875.42 and judgment thereon. The 
defendant company took this writ of error, assigning for error, infer 
alia, the admission of the evidence objected to, the answers to de- 
fendant’s points, as above given, and the submission of the question 
of waiver to the jury. 


Boaes & Wenner, for Plaintiffs in Error. 

All the requirements of the ninth condition of the policy to be 
performed by the plaintiffs below were conditions precedent to their 
right of recovery. Commonwealth Ins. Co. vs. Sennett, 5 Wright, 
161; Johnson vs. Phoenix Ins. Co., 112 Mass., 49. The proofs of 
loss were insufficient under the ninth clause of the policy in several 
respects; they were not furnished until about thirty days after the 
fire, which was not “as soon thereafter as possible;” they were not 
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certified by a magistrate or notary public nearest to the place of 
fire, although a duly qualified magistrate resided in the same town, 
but were sworn to before a notary public in another town five or 
six miles distant, In the absence of explanation, this is a fatal de- 
fect. Johnson vs. Phoenix Ins. Co., 112 Mass., 49; Columbia Ins. 
Co. va. Lawrence, 2 Peters, 33. They did not contain the written 
portions of the policies in the other companies. 

As to the alleged waiver of the ninth condition. The plaintiffs 
declared on a special waiver by the company on a particular day 
and for a particular cause. They offered no evidence in support of 
this averment, but made numerous offers of disconnected facts to 
prove a general waiver. Under the express terms of the policy, as 
well as by the general rules of law, such evidence was inadmissi- 
ble. In an action upon a contract such as that of insurance, the 
probata must agree with the allega/a in all matters material to the 
issue, even though the latter need not have been specially averred 
in the pleadings. Thomas vs. Mann, 4 Casey, 520. Moreover, the 
facts constituting the alleged waiver occurred after the policy had 
been forfeited for non-production of proofs of loss in due time. In 
such case evidence of waiver should be confined to the time within 
which the proofs should have been furnished. A waiver never oc- 
curs unless intended, or unless the act relied on ought in equity to 
estop the party from denying it, and in such case the proof must 
be clear and distinct. Diehl vs. Adams Co. Ins. Co., 8 P. F. Smith, 
452; Wood on Insurance, 702; Beatty vs. Lycoming Ins. Co., 16 P. 
F. Smith, 9; Decilver vs. State Mut. Ins. Co., 2 Wr., 134; Lycoming 
Ins. Co. vs. Updegraff, 4 Wr., 319, 323; Mueller vs. Southside Fire 
Ins. Co., 6 Norr., 399. 


W. A. Corsert, for Defendants in Error. 


Gorpon, J. 

There is very little even of technical difficulty in this case, and 
nothing at all of which the plaintiff ought to complain, if it looked 
to the justness of its obligation rather than some loop-hole of escape 
from a debt which in all honor and honesty it ought to pay. The 
evidence furnishes not the slightest intimation that the plaintiffs were 
guilty of any kind of fraud, either in intention or in fact. The loss 
occurred without fault or neglect on their fart, and if there was any 
fault in either the preliminary notice or statement of loss, it was of 
a character so technical that it could scarcely be avoided by anyone 





224 Report of Decisions. { March, 


not an expert. As to these, however, no exception is taken to the 
first; it is admitted that it was correct both in form and service; and 
as to the items of the other, the jury, under the instruction of the 
court, have found that they were as full and specific as they could be 
under the circumstances. But, inter alia, it is alleged that this state- 
ment was not forwarded to the company’s office within the time re- 
quired by the policy. The requisition is that it shall be furnished as 
soon as possible after the fire. 

But, as we held in the case of the Home Ins. Co. vs. Davis [ante, 
p. 280], this phrase must be taken to mean a reasonable time after 
the loss. The required statement was forwarded within thirty days 
from the date of the fire; we think a delay no greater than this not 
unreasonable, at least not so unreasonable as to require the question 
to be withdrawn from the jury and determined as a matter of law. 
The delay in the case cited was three months, yet, under the cir- 
cumstances, it was held that the submission of the question to 
the jury was proper. 

But we have yet a couple of objections still more technical in their 
character than the above to dispose of :— 

1. It is required by the policy that statement shall be made of 
any other insurance on the property, and copies of the written parts 
of the policies set out in the proofs of loss. It is said that the 
latter part of this condition was not complied with. Taken literally, 
this is true, but practically it is not true, for not only were the 
names of the several companies, the numbers of the policies, and the 
amount by each one insured given, but in addition it was stated 
that the written parts of these several policies were substantially the 
same as that of the Ben Franklin. 

It is objected that the affidavit to the statement was not made be- 
fore, and the certificate not made by, a justice of the peace nearest 
the place of loss, but before and by a notary public some five or six 
miles distant therefrom. 

The fire was at Turkey City, and the notary public lived at Eden- 
burg, the place of Hamm’s residence, which circumstance accounts 
for his not complying literally with the prescribed condition. Were 
we called upon so to do, we might well say that both these condi- 
tions were substantially complied with ; but, as this whole matter 
was referred to the jury on the question of waiver, we are not re- 
quired to pass upon a point of this kind. The counsel for the de- 
fense think the proofs of a waiver were not sufficient to warrant the 
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court in so submitting them, but we are of a different opinion. These 
defects were, at best, but formal, and we incline to the opinion ex- 
pressed by Mr. Justice Sherwood in Beatty vs. Insurance Co., 16 
P. F. Smith, 9, that it is the duty of the insurer, where proofs of loss 
are put into its possession in time, to notify the insured of any 
formal defects which may be discovered therein, and have them cor- 
rected. From this it would follow that where this is neglected such 
defects must be regarded as waived. 

Beyond this, however, the testimony of Dilworth, Ellis and Thorn 
was sufficient to establish a waiver of even more material defects. 
Where a forfeiture is to be worked by the breach of a collateral 
condition, such breach must be promptly taken advantage of; there 
must be nothing else alleged as a reason for non-payment, and es- 
pecially must not the assured be led astray by propositions of set- 
tlement on grounds other than that of the alleged breach of the 
condition. But this is exactly what was done in this case. 

The objection to payment was the compromise made with the 
Howard and other companies, and Riddle, the secretary of the com- 
pany, proposed to pay on a similar basis or rate, which proposition 
was promptly accepted by the plaintiffs, and it was not till after 
this acceptance that there was any allusion to the defects in the 
statement of loss. 

Even Riddle’s letter of the 16th of October, inclosing blanks for 
corrected proofs, throws no light upon the defects of the former 
proofs, but only directs attention to those furnished to other com- 
panies, a direction which evidently looks more to the amounts for 
which those cumpanies settled than to any particularity of items. It 
is, moreover, remarkable that at no time was there any special defect 
in the statement pointed out, or request to have such mistake cor- 
rected. But we need not go into the particulars of this testimony ; 
there was enough of it to submit to the jury, and in so submitting 

the learned judge was fully sustained by the cases of Lycoming 
Mut. Ins. Co. vs. Schollenberger, 8 Wr., 259; Inland Ins. Co. vs. 
Stauffer, 9 Ca., 397, and Home Ins. Co. vs. Davis, above cited. 

Then we have an objection to the proofs offered to establish the 
waiver, for that the declaration alleges that waiver to have occurred 
in a manner different from that set forth in the offer of proof. But 
as the narr. without special clause, the subject of controversy, would 
have sustained the offer, we may treat this part of it as surplusage. 

We understand, indeed, that by the strict rules of pleading, if an 
allegation is made in the declaration which may be material in the 
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trial, though immaterial in the pleadings, it must be proven as laid. 
But in our times the severe rules of pleading find but little encour- 
agement, and even so far back as the case of Repsher vs. Shane, 3 
Yates, 575, this doctrine of variance was not very strictly applied. 
In this case the suit was on a promise of indemnity against the 
recovery of damages from the plaintiff by a third person; in the 
declaration the amount of damages was laid at a certain sum, and 
on the trial the proof offered was of a different sum; yet the var- 
iance was not held to be fatal, though certainly in a case of this 
kind accurate proof of the damages sustained by the plaintiff was 
material. Following in the track of this case of Repsher vs. Shane, 
very many later cases have, like it, very much relaxed the strictness 
of the old doctrine of variance. Among these are Grubb vs. the 
Mahoning Nav. Co., 2 Har., 302; Emerick vs. Kroh, id. 315; and Fil- 
son vs. Dunbar, 2 Ca., 475. On the whole, therefore, we cannot say 
that even on this point the ruling of the court below was wrong. 
Judgment affirmed. 





LOWER COURT DECISIONS. 


WARRANTY OF SEAWORTHINESS. 


U. S. District Court, Northern District of Illinois. 


W. F. HIGGIE et at. 
v8. 


AMERICAN LLOYDS. 


An innocent misstatement of a material point will render a policy voidable. 

The vessel commenced to leak badly shortly after leaving port without having 
encountered any severe storm, and on subsequent survey her timbers were 
found to be rotten. 


Held, That there was presumptive evidence of unseaworthiness at the com- 
mencement of the voyage. 


Buopeert, J. 

This is a libel on a contract of insurance made by the respondents 
with the libelants as owners of the schooner G. G. Cooper, whereby 
respondents insured the freight list of the schooner for a voyage 
from Las Palmas, in the Canary Islands, to Rio Janeiro, Brazil, in 
the sum of $1,800, the certificate of insurance bearing date July 8, 
1879, and having been issued from the office of the agent of the re- 
spondent in the city of Chicago on the application of the owners of 
the schooner. 

Two defenses are urged by the respondents to the claims of the 
libelant :— 

First—That the vessel whose freight list was so insured was not 
seaworthy at the time of the commencement of the risk. 

Second—That the policy of insurance was obtained upon false 
representations as to the rating and classification of the schooner 
for insurance purposes by the “ American Lloyds.” 

It appears, from the proof in the case, that the schooner in ques- 
tion was built upon the waters of Lake Erie in the year 1863; that 
she was about 310 tons burden, and what was known as a “canal 
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vessel,” that is, a vessel narrow enough to pass through the Welland 
Canal; that in the season of 1878 she was taken through the canals 
to Montreal and there inspected by the agents of the “American 
Lloyds” and classed for insurance purposes Al}. 

During the latter part of the year 1878 she made a voyage from 
the St. Lawrence River to Falmouth, England, with a cargo of deals, 
encountered much rough weather, and arrived at Falmouth consid- 
erably out of repair. From her arrival at Falmouth the American 
Lloyds reported the certificate of classification given by that society 
as suspended. At Falmouth she took on a cargo of coal for Gibral- 
tar, and on her voyage through the Bay of Biscay met with such 
disaster from rough weather that she was obliged to put into the 
port of Cadiz, Spain, in a dismantled and wrecked condition, where 
she was surveyed and examined under the direction of the American 
consul at that port, and condemned to be sold as unseaworthy. At 
the offer of sale made in pursuance of this condemnation, no bidders 
appeared and no sale was effected. One of her owners shortly after 
arrived at Cadiz, and, under the instructions or advice of the Amer- 
ican consul at that port, proceeded to repair the vessel, and during 
the winter placed such repairs upon her as he was advised entitled 
her to be restored to her former rating, and a certificate to the 
effect that she had been so restored was indorsed upon the original 
certificate of classification given by the American Lloyds in July, 
1878, by a Mr. Benjamin G. Haynes, who was represented as the 
agent of the American Lloyds at Cadiz. 

Some time during the month of March, the schooner took on 
board a cargo of about 445 tons of salt to be transported from 
Cadiz to the port of Rio Janeiro, Brazil. She also had on board, 
besides her crew, about twenty passengers for Rio Janerio. She 
sailed from Cadiz upon her voyage to Rio Janeiro about April 17, 
1879, made the port of Tangiers, Morocco, where she remained a 
few days, and, proceeding on her voyage, arrived at Las Palmas, in 
the Canary Islands, about the 19th of May. Trom this point, her 
snaster addressed a letter to W. F. Higgie, one of her owners 
in this city, which was received here in due course of mail, 
stating that he would sail from Las Palmas in continuation 
of his voyage on the 2lst of May, and on that day did 
set sail in prosecution of his voyage from Las Palmas, and 
shortly after leaving that port encountered a heavy sea, causing the 
vessel to roll badly, and during the night of the 21st and the morn- 
ing of the 22d the vessel was found to be leaking to such an extent 
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that the master, at the instance of his crew and passengers, deemed 
it best to make a port of safety, and accordingly put in at the port 
of Santa Cruz, in the island of Teneriffe, distant from Las Palmas 
only about fifty-four miles, where she arrived on the afternoon of the 
22d. Soon after the arrival at the latter port, the second mate and 
some of the seamen made complaint to the American consul resident 
there that the schooner was unseaworthy and unfit to continue her voy- 
age, and a survey was ordered by the consul, which resulted in a re- 
port from the surveyors to the effect that the vessel was wholly un- 
seaworthy and unfit to pursue and complete her voyage, and such 
proceedings were taken by the consul that the vessel was condemned 
and ordered to be sold, and she subsequently was sold in the port of 
Santa Cruz, Teneriffe, under the order of condemnation, and her 
voyage to Rio Janeiro was thereby broken up. The captain, not be- 
ing able to obtain another vessel in which to transport her cargo to 
the port of destination, the salt was stored, under the direction of 
the consul at Santa Cruz, and no freight was earned thereon. 

On or before July 8, and after the receipt of the letter from the 
master, dated at Las Palmas, W. F. Higgie, one of the libelants re- 
siding here, applied to the agency of the respondents in this city 
for insurance of $1,800 upon the freight list of the schooner. The 
agent had in some way become advised of the fact that the schoon- 
er had been condemned the Winter before at Cadiz, and disrated by 
the American Lloyds, but he was informed by Mr. Higgie that he 
had, under the instructions of the American consul at Cadiz, put 
such repairs on the vessel that she had been fully restored to her 
rating, and was then ruted Al} by the “ American Lloyds.” 

Considerable testimony has been put into the record bearing upon 
the question of the condition of the vessel at the time she left the 
harbor at Cadiz, the testimony on the part of the libelant tending to 
show that she received repairs to the extent of: over $6,000, and that 
after she had been so repaired, the indorsement was made upon her 
certificate of classification, which had been given her in Montreal, 
stating that she had been restored to her former rating. 

This being a voyage policy whereby the underwriters assumed to 
insure the freight list of this vessel, “lost or not lost,” for the voyage 
from Las Palmas to Rio Janeiro, the condition of the vessel in re- 
spect to seaworthiness, at the time she left Las Palmas, which was 
the time the risk commenced, becomes a material matter of inquiry. 

The defense insist that she was unseaworthy at the time she left 
the port of Las Palmas, and in support of this assumption, have 
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produced the testimony of the surveyors by whom she was exam- 
ined and condemned at Santa Cruz, from whose testimony it appears 
that her timbers were found to be badly rotted, her butts sprung 
and her condition such that she would not hold her caulking, and 
could not be made seaworthy by ordinary repairs. It is, therefore, 
contended by respondents that the condition in which the vessel 
was found when examined at Santa Cruz is substantially the condi- 
tion in which she left Las Palmas, she having been out only one 
day between Las Palmas and Santa Cruz, and not having encoun- 
tered any very severe storm. The testimony of the master of the ves- 
sel does not, I think, justify the conclusion that the storm was of a 
very severe character. He says, in answer to the 49th question, on 
his direct examination :— 

“ After we left Las Palmas she encountered heavy weather. There 
is a trade wind down there which makes a very heavy sea; they 
shook her up pretty lively, she rolled very heavy, first one way 
under, and then the other way under.” In answer to the 51st inter- 
rogatory, he says: “ We had to reef sails and shorten things down. 
Between midnight and morning, found she was making more water 
than usual; at daylight was making water very badly, so much so, it 
was thought best to make a port of safety, and find out whether 
they could do anything to stop the leaks.” He also says: “ While 
in the roads at Santa Cruz, she did not seem to make so much water 
as while at sea; found some leaks above the water, which we stopped 
by caulking. After the recaulking everything was all right, and I 
was willing to proceed on my voyage.” 

It clearly appears from the testimony of the master that he did not 
think the vessel unseaworthy when she arrived at Santa Cruz, and 
that he did not think her condition very much changed after she ar- 
rived there from what it was when she left Las Palmas, nor did he 
think she had encountered such a peril of the sea as to disable her 
and make her unfit to perform the voyage ; while it most manifestly 
appears from the testimony of the surveyors, who seem to have been 
candid and impartial men, one being the master of an English bark, 
another the master of a Norwegian bark, which happened to be in 
the port of Santa Cruz at the time, and the other a ship carpenter 
residing at Santa Cruz, that the condition of the vessel’s timbers was 
such from rottenness, that she was not fit to complete the contem- 
plated voyage ; and I cannot,in the light of the testumony in the case, 
considering the history, age and build of the vessel, believe that she 
was in a sound and seaworthy condition at the time she commenced 
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this voyage, that is, at the time she left Las Palmas for Rio Janeiro. 
It seems very clear to me that, if her timbers had been sound, she 
could have been readily repaired from any damage she sustained on 
the night of the 21st, between Las Palmas and Santa Cruz, so as to 
have proceeded without danger upon her voyage ; but it is probable 
that the rolling which she encountered, did develop the inherent rot- 
tenness to such an extent as to cause her to leak and cause alarm 
among her seamen and passengers, who demanded the survey which 
resulted in her condemnation. In Cort vs. Washington Ins. Co., 2 
Wash. C. C., 375, itis said : “If a vessel after the commencement 
of her voyage, becomes unfit to prosecute it, and has been exposed 
to no extraordinary peril of the sea, this may raise so strong a pre- 
sumption of want of seaworthiness at her departure as to require 
strong évidence to repel the conclusion.” And I must say that I do 
not think the libelant’s testimony overcomes this presumption. There 
was no extraordinary peril encountered ; the vessel rolled heavily 
upon the waves produced by the trade winds. There was no gale, 
no storm such as would have imperiled a staunch, strong vessel. As- 
suming it to be a well settled rule of insurance law, that there is an 
implied warranty of seaworthiness at the time of the inception of 
the risk, which position is fully sustained by the following authorities 
and many others which might be cited : 1st Parsons on Marine Ins: 
367 ; Phillips on Marine Ins., 378 ; Hazard vs. Ins. Co., 8 Peters, 
578 ; McLanahan vs. Ins. Co., Ist do., 170. I must hold that this 
warranty was broken by reason of the unseaworthiness of the vessel 
at the time the voyage commenced, and the risk never attached and 
the policy is therefore void. If the vessel was not seaworthy at the 
commencement of the voyage then this contract of insurance never 
became binding upon the underwriters because the contract was made 
upon the implied warranty of seaworthiness. 

The proof also shows, quite satisfactorily, that this policy was is- 
sued upon representations made to the agent of the underwriters 
that the schooner was at that time, classed Al}in the “ American 
Lloyds,” and that this policy would not have been issued but for this 
representation. The “American Lloyds” being an association whose 
business is to inspect and classify vessels for insurance purposes,and 
this respondent as well as most underwriters of ocean risks adopt- 
ing the rating or classification of the “American Lloyds” for the 
purposes of their business. 

It appears from the proof that, after this vessel met with her dis- 
asters in her voyages between Montreal and Falmouth, she was dis- 
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rated and reported as such in the books of the “ American Lloyds.” 
I have no doubt, however, from the proof that Mr. Higgie, the 
owner, was informed by the American Consul at Cadiz that Benjamin 
G. Haines was the agent of the “ American Lloyds ” and that Higgie, 
in good faith, supposed from the indorsement made upon her certif- 
icate of classification by him, that she had been fully restored to her 
rating in the “ American Lloyds.” The proof, however, is conclusive 
to my mind that Mr. Haines was not the agent of the “ American 
Lloyds ” at Cadiz, and had no authority for or on behalf of that as- 
sociation to give this vessel a rating or classification, or to restore her 
to the classification from which she had been suspended ; and while 
there is no proof going to show there was any intentional fraud on 
the part of the owner of this vessel in making the representation to 
the insurance company that she had been restored to her rate, yet 
there is no doubt in my m‘nd that he would not have obtained this 
policy but for the representations that this restoration had been 
made by an agent of the “ American Lloyds,” and that the agents of 
the respondents acted upon the belief that she had been so restored 
while the contrary was true. This undoubtedly is such a misstate- 
ment in regard to a material fact touching this risk as makes this 
contract void between the parties. ‘“ A positive representation as to 
a material fact is as essentially a part of the contract as a warranty 
and must be substantially true, and if untrue releases the insurer.” 
Hazard vs. Ins. Co., 8 Peters, 578 ; Sanger vs. Ins. Co., 6 Gray, 221 ; 
Curry vs. Ins. Co., 10 Pick., 535; Wilber vs. Ins. Co., 10 Cush., 
446 ; Kimball vs. Ins. Co., 9 Allen, 540 ; Campbell vs. Ins. Co., 98 
Mass., 381. 

It is a noticeable and somewhat suggestive fact in connection 
with this branch of the case that the testimony of neither the consul 
at Cadiz nor Haines has been taken by the libelants for the purpose 
of showing upon what authority they made this statement to Captain 
Higgie, to which he has testified. I think the fair presumption, from 
the absence of the testimony is, that their testimony would not have 
benefited the libelants’ case. I must, therefore, conclude, first, that 
the policy never attached to this freight list, by reason of the breach 
of the warranty of seaworthiness of the vessel ; and second, that the 
policy was issued by reason of such a misstatement as to the facts in 
regard to the classification and rating of the vessel as make it void 
against the respondents. 

There was, however, no offer to return the premiums received for 
this policy by respondents, until the hearing of the case, when the 
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premium was paid into court for the benefit of respondent ; and it is 
insisted on the part of libelants that by retaining the premium after 
notice of the loss, libelants have estopped themselves from claiming 
that the policy was void by reascn of the breach of the implied war- 
ranty of seaworthiness, or by reason of having obtained the insurance 
upon a misstatement of facts. But the loss had occurred before re- 
spondents became aware of the fact of unseaworthiness at the time 
of the inception of the risk, cr of the misrepresentation as to the 
facts of rating ; if before the loss occurred, respondents had become 
aware of the fact of breach of warranty or that the policy was ob- 
tained by misrepresentation, and still retained the premium, the doe- 
trine of estoppel in pais, might have been perhaps properly invoked, 
but no injury has come to libelants by the failure to return this pre- 
mium since the loss accrued, nor have they been induced to do any 
act which they would not have done if the premium had been re- 
turned or offered to them ; and I have no doubt that it having now 
been paid into court for the libelant, this objection will not avail the 
libelants. 

The order will be that the money paid into court be paid to libelants 
aud the libel dismissed with costs against libelants. 


VOLUNTARY EXPOSURE TO DANGER UNDER ACCIDENT 
POLICY. 


Court of Common Pleas, of Philadetphia, Pa. 


BURKHARD 
vs. 


TRAVELERS’ INS. CO., OF HARTFORD.* 


A provision in an accident policy that the insured shall not voluntarily ex- 
pose himself to danger is violated when he leaves: a railroad train while 
it is standing on a bridge at night. Such an act is also contrary to a clause 
forbidding him to be on arailroad track or bridge, although it be shown 
that he was only momentarily there, having fallen through a hole into the 
river immediately upon stepping out of the car. 


*Decision rendered November 9, 1882. 
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Hare, J. 

The suit is brought by the plaintiff, as an administrator, to re- 
cover the amount of an insurance against accident, effected by the 
plaintifi’s intestate, Leonard Burkhard, Jr.,in the Travelers’ Insur- 
ance Company, of Hartford, Conn., who are the defendants. 

The case was tried without a jury on the 17th day of April, 1882, 
when the following facts uppeared in evidence, and are found by me 
as proved. 

The deceased, Leonard Burkhard, was on his wa} through Indiana 
to Louisville, Kentucky, via the Ohio and Mississippi Railway. The 
train was stopped on the railway bridge across the Ohio by the 
opening of the drawbridge, und Burkhard rose from his seat, went 
to the front platform, stepped off it to the railway track, fell through 
a hole caused by the removal of some of the planks with a view to 
repairs, and received a fatal injury, which caused his death. 

The defendants would consequently be liable were it not that the 
policy contains two clauses—one, that the insured shall not volun- 
tarily expose himself to danger ; the other, that he shall not be on 
a railway track or bridge. Both these conditions were, in my opin- 
ion, broken by Leonard Burkhard. To leave a railway train in the 
obscurity of the night while it is standing on a railway track over a 
river is certainly an exposure to danger which, if not uncommon 
among the traveling community, is clearly “ voluntary” within the 
meaning of the policy, nor can there be a reasonable doubt that de- 
ceased violated the prohibition against being on the track or bridge, 
although his stay was momentary and he fell immediately through 
into the river. 

It was, indeed, contended that Burkhard had been asleep a short 
time previously, and might not have known what he was doing; but, 
if such an excuse could avail under any circumstances, it is not sus- 
tained by the evidence, because the deceased was roused by the con- 
ductor, went to the water closet, came back and seated himself be- 
fore the train arrived at the bridge, and was presumably in full 
possession of his faculties when he again arose a few minutes after- 
wards and proceeded to the platform, as above stated. 

I find the above facts on the evidence as laid before me, and that 
the plaintiff is not entitled to recover. 





ENGLISH CASE. 


MEASURE OF INDEMNITY IN CASE OF STOCK AND 
MACHINERY. 


Sheriff Court of Lanarkshire. 


CUNNINGHAM. 
v8. 
GENERAL LIFE AND FIRE INS. CO. 


The measure of damages is not what it will costto replace the article destroyed, 
but its value at the time of the fire, allowing for depreciation. Stock must 
be paid for at its market value. 


Where the insurer refuses to reinstate or repair the damaged article, he must 
pay the value of the property as it stood before the fire. 


In the course of an action in the Sheriff Court, the assessment of 
the loss in respect of pursuer’s machinery and stock came to be de- 
termined by the Sheriff Substitute as Oversman in a judicial refer- 
ence entered into in terms of the arbitration clause of the policy. 

The pursuers were Messrs. Cunningham, manufacturers, Glasgow, 
and the defenders the General Life and Fire Assurance Company, 
the amount concluded for being £2,755, or £45 less than the total 
amount of the policies. The character and extent of the loss, and 
the nature of the defense advanced by the company, are sufficiently 
explained in the following note to the Sheriff's Interlocutor, in which 
he finds the pursuers entitled to £2,651, the amount which defend- 
ers admitted as loss being £2,066. 
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Lees, Oversman. 

“Note. This arbitration is the outcome of a case that depended 
before me in court, and as in terms of the policy the quantity and 
value of the articles destroyed fell to be determined by arbitration, 
the parties, when the case had reached that stage, having in view 
the difficulties it presented, solicited me to act as Oversman. I 
should have been glad if they had taken iy judgment before the 
sase went to arbitration on the delicate and important points which I 
shall presently mention, so that, if wished, the soundness of that judg- 
ment might have been ascertained on appeal. But as this course has 
not been taken I have only given these pointsthe more careful ccnsidera- 
tion before deciding them. As regards five of these sums into which 
the risk was apportioned, it is not necessary now to say anything, see- 
ing that in the course of the proof it was eventually agreed to hold the 
loss on the building so far as insured as amounting to £180 ; on the 
furniture to £20 ; on the engine to £30 ; on the engine house to £15; 
and on the shed to £50. But as regards machinery and stock, these 
were the subject of elaborate proof and scientific investigation on 
several Saturdays during the Autumn recess, and of most able and 
minute argument by the parties’ agents. The machinery was in- 
sured to the extent of £650, and the claimants estimating their loss 
at more than this sum claim payment of £650, and to retain the 
salvage. The respondents contend that all they are bound to do 
is to pay the claimants such a sum as will enable them to repair their 
machinery where that is possible, and, where that is not possible, 
will represent the value of such parts of it on the day they were de- 
stroyed. In my opinion the sum payable on the one basis would be 
£623 9s., and on the other £348 18s. 6d. I give both sets of figures 
because not only is the result one of considerable pecuniary impor- 
tance to the parties, but also because the point does not seem to have 
been adjudicated on in any British, Irish, or American Court, and is 
such that much may be said for each view in regard to it. The mat- 
ter must, I think, be determined on considerations of principles. 
Now a contract of insurance is purely a contract of indemnity. Its 
object is to indemnify the insured for his loss to the extent to which 
the insurance goes, and the sum in a policy limits but does not meas- 
ure the payment to be made for the loss. As Mr. Justice Willes said 
in a case where a ship had struck on a reef and been injured, and 
was repaired by the owners, “the owners are not to get anything 
which they did not lose, by the vessel striking on the reef. They 
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are to get the amount of the diminution in value of the vessel 
* * * the difference between her then value and what she would 
have been worth but for the damage she sustained.” 

Now, some parts of the machinery were irreparably injured. 
These it is coneeded must be replaced, and the claimants asked the 
sums needed to purchase such machinery new. The respondents 
contend that they are only bound to pay for the value of the machin- 
ery as it stood on the day of the fire, 7.e., that the amount of deprecia- 
tion in its value through use should be deducted. In this I think they 
are right, and the claimants, as I understand, do not now dispute it. 
In the case of Hercules Insurance Company vs. Hunter, 14s. 147, 
Lord Moncrieff indicated this as the mode of settling the above. 
But the most direct authority is to be found in the case of Vance 
Foster, in 1841 (Irish Circuit Reports ii. 18) where Baron Penne- 
father advised the jury to estimate the pursuers loss by considering 
the first cost of the machinery and the condition it had come into, 
and deduct the difference in value from the expense of the new ma- 
chinery. This rule has been approved of in subsequent cases, and 
has also been accepted in many American courts though not in all. 
It will be remembered, too, that in marine insurance one third of the 
cost of repairs, as being a rough and ready means of assessing the 
excess in value of new materials over old, is always deducted from 
the amount actually expended. I think it is therefore clear that 
where subjects insured have been totally destroyed, the insured is 
not entitled to get the full cost price of said subjects, but only what 
they were actually worth immediately before the fire. As regards 
the subjects which were partly destroyed, and which could apparent- 
ly be made by repair as good as they formerly were, a difficulty 
arises. If the insured had asa matter of fact executed the repairs 
he would only get their cost, for that is all he has lost, and if, as 
sometimes happens, the cost of repairing an article is greater than 
the cost of a new one, he would only get the latter amount and sub- 
ject to deduction for depreciation. It is obvious that if the insured 
repaired his mackinery and got the cost of making it as good as new, 
then the worse his machinery was before it was injured by the fire 
(i. e., the less his loss) the greater the sum he would receive. Thus 
Lord Justice Cotton in Pitman vs. The Universal Marine Insurance 
Company, 6th June, 1882 (9 L. R. Q. B., 192), and Mr. Justice Mon- 
tague Smith in Lidgett vs. Secretan (6 L. R., C. P., 622), speaks 
of the cost of repairs exccuted on a vessel as a mode of estimating 
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the sum to be paid by the underwriters, and it will be noticed that 
the phraselogy they employ and the practice in marine insurance 
favor the contention of the respondents in this case, that where there 
is not a total loss the insurers may be liable only for the cost of re- 
pairs subject to allowance for increased value of material. Still the 
principles of marine insurance are necessarily so distinctive that they 
must be accepted with caution in a case of the present nature. An- 
other reason urged for the respondents is that the question should 
be asked what would a prudent uninsured owner do in the circum- 
stances? Would he repair orreplace? And they say, why should 
a person wh» is insured be enabled to treat his loss differently from 
what he would probably have done if he had not been insured? 
Well, I suppose the answer is—Just because he is insurd. He has 
paid the premiums, he has contracted for safety, he does not care to 
work with tinkered tools, in short, he wants to get what he insured 
for. But if the claimants get the larger sum and then repair their 
machinery, and pocket the difference in price, it may be said they are 
gainers to the amount of that difference, and that it is a canon of in- 
surance law that an insured person is never to make gain out of his 
insurance. Now I am not sure that the difference is pure gain, aud 
in any event the respondent could have obviated the chance of his 
making this gain by repairing the machinery themselves, if they had 
elected to do so timeously. Practically the position they take as to 
repairs is “we won't, you shall.” Now I apprehend on a construc- 
tion of the contract that where insurers elect not to reinstate they 
become absolutely bound to recoup the insured for his loss in money, 
irrespective of how it is to applied. The insured may not care to 
resume business, and I suppose he would seldom get as much for the 
salvage as when added to the cost of repairs would equal the price 
he would get for the machinery if sold after being repaired. Unless, 
therefore, he incurred the trouble of repairing the machinery he 
would not, in getting from the insurance company the cost of the re- 
pairs and selling the salvage get the equivalent of what he lost by 
the fire. But the express object of the policy is to cover that loss ; 
the loss as things stood on the day of the fire, and not the loss as 
things may come to be on some future day It seems to me, there- 
fore, that viewing the question as one of general principle, the weight 
of the argument is clearly with the claimants; and that where an 
insurance company do not elect or reinstate, they must pay the in- 
sured the value of his property lost or injured as it stood immediate- 
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ly before the fire, and cannot call upon him to accept only the prob- 
able cost of repairing the injured articles. And I am the more 
strongly led to this conclusion in the present case by the fact that 
the respondents by the conditions of their policy, reserved the right 
to reinstate any part of the insured property. What therefore was 
susceptible of repair they could have repaired and the rest they could 
have paid value for. In short, they cannot invoke equity where they 
had in their own hands the easy remedy for what they think a legal 
hardship. The stock was insured for £1,800, and the claimants com- 
pute their loss on this score £2,088 10s. 6d., while the respondents 
admit only £1,462 8s. 4d. The important point is the determination 
of the basis on which the values of the goods are to be estimated. 
I have carefully considered the arguments urged for the respondents 
and examined the various authorities to which I was referred, but I 
cannot give effect to their contention. I am clearly of opinion that 
the claimauts are to be paid for their stock according to its market 
values ; any other result I should deem unsatisfactory and unfair. 
The contract is purely one of indemnity ; the insured is to be com- 
pensated (so far as the policy goes) for his loss, not more, not less. 
Now the loss he suffers is the market value of his stock. If he were 
sequestrated the value of his stock of finished goods would be not 
what he had laid out in producing it as a manufacturer, but what it 
was worth in the market. Now the loss in the two cases is neces- 
sarily the same. Similarly if he was offered a price for the stock and 
the stock were consumed by fire before he accepted the offer, surely 
his loss would be measured by that price. Now it is against that 
loss that the respondents undertook to indemnify the claimants. In 
short, the loss of the claimants is of the same extent whether insured 
or uninsured. It seems to me obvious that the cost of the ingred- 
ients to a manufacturer, plus his outlay in wages, are not a true 
gauge of his pecuniary position. Prices and wages may have fallen 
or risen since he bought. Neither is the full value of the ingredients 
on the day of the fire able to be taken as a factor in determining the 
loss. In the first place the payment is to be made for the articles as 
they stood on the day of the fire. Now at that date the ingredients 
had ceased to exist as separate articles, and therefore value would be 
taken either of articles which had no independent existence or as 
they stood on an earlier day than the date of the fire. In the second 
place the pecuniary position of a manufacturer would, and possibly 
even his solvency might depend on the margin of value caused by 
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the combination of the ingredients he had bought. The man who 
has built a house or a ship has put into the product not materials 
and wages only, but interest on capital, and a skill which is the 
fruit, probably, of years of experience and not gained in the one 
structure. If he were only to get cost of ingredients and wages, then 
the result of insurance would be to make him as well off, not as on 
the day when the fire occurred, but as on the day before he began to 
build the house or the vessel. In fact a manufacturer may, I think, 
in the case of finished goods be regarded as a wholesale dealer or a 
wareLouseman. I am therefore unable to agree with the respondents 
as to the basis on which the claimant’s loss on stock is to be 
computed. 





